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THE CLERK:  Matters on Chartwell versus Addus.1

MR. STEINBERG:  Good morning, your Honor.  Howard2

Steinberg of Irell & Manella appearing for the plaintiffs, the3

Chartwell Litigation Trust and Gregory Segall, trustee of the4

Chartwell Litigation Trust.5

MR. STRUB:  Good morning, Judge.  Michael Strub of6

Irell & Manella also appearing on behalf of plaintiffs.7

MR. EARLY:  Good morning, Judge.  Scott Early, Foley8

& Lardner, on behalf of Addus Healthcare and the individual9

defendants.10

MS. MURCH:  Good morning, Judge.  Jill Murch on11

behalf of the defendants of Foley & Lardner.12

THE COURT:  This is day 11 if I understand it13

correctly.  Is that consistent with your records, Mr. Strub?14

MR. STRUB:  Yes, Judge.15

THE COURT:  I find it remarkable that during this16

case New Orleans has been flooded over twice.  Let's hope the17

waters will recede or be pumped out.18

All right.  What is this that I have presented for19

the first time this morning?  Various purchase prices20

regarding --21

MS. MURCH:  Judge, those are the --22

THE COURT:  -- Addus Healthcare.23

MS. MURCH:  Those are the exhibits we'll be using in24

connection with Mr. Peltz's direct exam.  Copies have been25
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provided to Mr. Steinberg and Mr. Strub.1

THE COURT:  When were these provided, gentlemen?2

MR. STRUB:  In a series of presentations.  One of --3

some of these came last week.  A few of them came by fax to4

our hotel last night.5

THE COURT:  All right.  And we're still on the voir6

dire of Mr. Peltz, are we not?7

MR. STRUB:  Yes, Judge, we are.8

THE COURT:  Mr. Peltz, if you'd rise and take the9

stand and be sworn in?10

SCOTT PELTZ, DEFENDANT'S WITNESS, SWORN11

THE CLERK:  Please be seated and state your name.12

MR. PELTZ:  Scott Peltz.13

THE COURT:  You swore him in?  Did you swear him in?14

THE CLERK:  I'm sorry?15

THE COURT:  Did you swear him in?16

THE CLERK:  Yes, I did.17

THE COURT:  All right.  Ms. Murch.18

DIRECT EXAMINATION19

BY MS. MURCH: 20

Q. Good morning, Mr. Peltz.21

A. Good morning.22

Q. The last time we were here we talked about the23

methodologies you employed in connection with your report;24

guideline company approach, transaction approach, and Black25
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Shoals.  I wanted to go back and talk a little bit briefly1

about the company approach.2

If you could please turn to tab C-2 of your report?3

THE COURT:  Do you have it?4

Q. And that's Exhibit 213.5

A. The transaction approach?6

Q. I'm sorry.  It would be tab C-1.7

A. Yes.8

THE COURT:  Ms. Murch, what's your tab?9

MS. MURCH:  Tab C-1.10

THE COURT:  But where's the report?11

MS. MURCH:  It's 213.12

MR. STRUB:  Exhibit 213, Judge.13

THE COURT:  All right.14

MS. MURCH:  And it would be the second page of tab15

C-1.16

THE COURT:  I'm looking at Exhibit what?17

MS. MURCH:  C-1, the second page.18

THE COURT:  Okay.19

Q. Now Mr. Peltz, I see that you selected ten companies. 20

What was the SIC code you utilized to locate these ten21

companies?22

A. It was 8082.23

Q. And what does the 80 of the 8082 refer to?24

A. Health care.25
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Q. And what does the 82 of the 8082 refer to?1

A. It's the sub-category of home health care.2

THE COURT:  Mr. Peltz, you're going to have to speak3

louder into the microphone.4

THE WITNESS:  I'm sorry.5

Q. And approximately how many companies did you find for SIC6

code 8082?7

A. I believe it was approximately 90.8

Q. Now, did you or your staff review the public filings of9

all of these 90 companies to assess the comparability of these10

companies to Addus?11

MS. MURCH:  Objection, your Honor.  It's a compound12

question.  I think it's relevant whether he did it or whether13

his staff did it.14

Q. Mr. Peltz, go ahead and answer.15

A. The answer is that at some level or another all 9016

companies' documents were looked at either by me --17

THE COURT:  90 or 9?18

THE WITNESS:  90 -- 9 0.19

A. Either by me or by my staff or both.20

Q. And what specific items were reviewed to determine21

comparability?22

A. Public filings, documents relating to -- particularly 10-23

K's, 10-Q's, and what other documents may have been available.24

Q. And what characteristics were analyzed to determine25
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whether -- which companies were comparable?1

A. The size of the companies, their geographic locations2

where the revenues are derived, their growth prospects, and3

their lines of business.4

Q. So you had a filed of 90 companies and you chose ten of5

those companies.  Is there any professional literature that6

supports your narrowing the field to these ten companies?7

A. Yes.8

Q. Could you tell me what that is, Mr. Peltz?9

A. A book by Shannon Pratt called, "Valuing a Business."10

Q. And do you recall what Mr. Pratt said about how many11

comparables for this methodology should be utilized generally?12

MR. STRUB:  Objection, Judge.  Best evidence.13

MS. MURCH:  Judge, I respond this is just what he14

relied on.  It's -- he's able to testify about documentation15

he relied upon.16

THE COURT:  Well, but the point of the matter is17

that we've had repeated references to this treatise.  Mr.18

Cimasi had it present in Court.  I assume that if you want to19

-- I know that Ms. Wheeler gave us sections from various20

chapters in another volume of Shannon Pratt. 21

I think this is fairly peripheral, but I do think22

that if we're going to be relying upon Shannon Pratt as the23

basis for his -- Mr. Peltz's selection of companies, then we24

ought to see the text so we can follow along with it.25
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Q. Okay.  Mr. --1

THE COURT:  I don't know that it's a best evidence2

rule.  We're not trying to prove the truth of a document, but3

to the extent that Mr. Peltz is relying upon it, if you page4

references to the treatise in addition, then we can take note5

of that.  If you have a copy of it here and it's a brief6

section, you can read from that, but he's already answered the7

question the last time around. 8

He said the smaller number of companies the more9

reliable, and I raised some questions about the intuitive --10

the counter-intuitive reaction I had.  It seems to me that the11

more companies you have, the larger your base for comparables,12

the more sound the statistical inferences, and if you had 9013

companies that were under a code and you could talk about your14

criteria of comparability, I don't know how  Mr.Peltz can talk15

about the growth prospects of companies without engaging in a16

fair amount of speculation.17

As to geographic location, we talked about the fact18

that a number of these companies operate in multiple19

jurisdictions, and the only discriminate that we might look at20

are those in which regulatory barriers for transfers of21

provider number or certificates of need might add to the22

transaction costs.23

The word, "size" doesn't mean anything to me because24

I don't know whether they're talking about employee25
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complements, gross revenues, earnings before taxes.  Size1

itself doesn't tell me anything, and line of business, he's2

already defined that to be those who provide home health care.3

 That should be under his coding. 4

So we're down to Shannon Pratt's view of why smaller5

numbers are more reliable than big numbers, and while we can6

entertain that proposition, it doesn't appear to me7

particularly persuasive because it goes against statistical8

inferences.9

Mr. Peltz testified the last time that by using a10

smaller number of companies he could get a lot closer in11

scattergram to the characteristics, the attributes of Addus,12

and that's why he used a smaller number of companies because13

he was seeking to choose those companies that most closely14

approximated some of the defining attributes of Addus, and15

that's where we left it.16

So I think a lot of this has been asked and17

answered, and I do recall his testimony from just a few days18

ago, and we have limited time, and so, Ms. Murch, if you want19

to move on we can.  If you think this is essential, then I20

think you're going to have to deal with Mr. Strub's objection.21

So do you have a copy here of Shannon Pratt's volume22

on valuing copies or do you not?23

THE WITNESS:  I have a -- excuse me -- an excerpt24

from the book with a copy of the cover page.25
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BY MS. MURCH: 1

Q. Mr. Peltz, what page are you referring to?2

THE COURT:  Well, if you're going to be referring to3

something, then we all ought to have a copy of it so we can4

all read along with you, and we'll accept the fact if you5

sufficient indicia of reliability, that you've pulled it from6

the appropriate edition of Shannon Pratt and that you're under7

the appropriate chapter, but I must say, I think we're beating8

a dead horse here, but go ahead.  Hand it up.  Ms. Murch, pull9

it from him, please, hand it up, and then we'll make copies10

available if it's not too extensive unless, Mr. Strub, you11

have a copy of it independently.12

MR. STRUB:  I didn't bring the book with me today,13

Judge.14

THE COURT:  Traveling light, eh?15

MR. STRUB:  It's a big book.16

Q. Now Mr. Peltz --17

THE COURT:  Well, just a second here.  It doesn't18

show me which edition this is.19

THE WITNESS:  The cover page.20

THE COURT:  It's the fourth.  Okay.  And then I'm21

pulling this out of pages 224 through -- you're using this22

whole thing or just parts of it?23

THE WITNESS:  Just parts of it.24

THE COURT:  All right.  So I'm just going to look to25
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pages 224, 220 -- well, you've got 224 and you don't have any1

pages after that, and you cut it off in the middle of a2

paragraph, and then you go to 233, "How many guideline3

companies, time period to consider."  That's 233, 234, and4

then you jump to 244, but you're not testifying now about5

what's on 244, "Measures of dispersion," right?6

THE WITNESS:  No.7

THE COURT:  All right.  So why don't you just8

photostat these three pages?  Make four copies of each, okay?9

But you don't need the materials in front of you,10

Mr. Peltz, to testify.  Is that correct? 11

THE WITNESS:  That's correct.12

THE COURT:  All right.  Well, we'll continue the13

objection.  We'll look at the pages, and then after Mr. Strub14

looks at it, he can make a determination whether he wants to15

withdraw his objection, and if we continue and I sustain his16

objection we'll just move to strike this part of the17

testimony.18

MS. MURCH:  That's fine, your Honor.19

BY MS. MURCH: 20

Q. Now Mr. Peltz, when you said you analyzed size in terms21

of comparability, what did you mean by "size?"22

A. Well, you know, in a broad context size can mean any23

number of things.  In this context in this case, we -- size24

was the revenues of the company compared to the comparables or25
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potential comparables, if you will.1

Q. Now, did any of your comparables have home health care2

operations in California?3

A. Yes.4

Q. And approximately how many?5

A. Five.6

Q. Now Mr. Peltz, why is it more reliable to use publicly-7

held companies than privately-held companies when valuing a8

privately-held company?9

A. Because the data that's available is -- well, first of10

all, there's quite a bit of data.  It's subject to audits and11

reviews by securities councils, has requirements of12

consistency, and therefore, there's a significant amount of13

good data available for analysis.14

Q. And what specific facts to Addus lead you to believe that15

the company approach is a reliable --16

THE COURT:  Wait.  I'm trying to understand this. 17

You have quite a bit of data on public companies and you don't18

have as reliable data on private companies?19

THE WITNESS:  It's -- well, number one, public20

companies are required to publish data, so you know the data's21

there.  Private companies are not.  So you're getting data22

that people are attempting -- that people have published, but23

it's not subjected to the same review or disclosure24

requirements, and you know, I can give you a good example. 25
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When we're working on this case in USN involving a singular1

carrier, we went to the market to look for comps --2

THE COURT:  I didn't hear you.  When you were doing3

what on what?4

THE WITNESS:  When I was working on a fraudulent5

transfer case in USN Communications for a singular carrier,6

singular provider that was purchased, we went to the private7

transaction database to look for market comps, and while we8

were there we looked up the transaction in question, and we9

found that the data was simply wrong, and so you know, it's10

not subject to any scrutiny.11

THE COURT:  Okay.  So you looked at one instance and12

it was wrong, and therefore, you want to disqualify all of the13

data that was assembled by Risk Management Associates from14

Robert Morris based upon detailed bank records, reporting on15

performance under various financial covenants?16

I may have very detailed analyses of every word in17

Shakespeare's plays with all kinds of elaborate databases so18

that if you tell me a word I can find it through some kind of19

Codex, and I can continue to refer to other data so that there20

isn't very much about Shakespeare's plays that I won't be able21

to nail down because of all of the thousands of scholars over22

centuries who have been working on this, and various companies23

that have all reduced this to CD-Roms, but I don't know what24

that's going to tell me about the writings of Marlowe.  All I25
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know is I'm going to know that there's a fair amount of data1

about publicly-held companies. 2

There are databases compiled from various sources,3

some of which Mr. Cimasi relied upon.  He says that's what4

people rely upon in the industry, and I don't know why we wash5

out all of those elaborate databases on privately-held6

companies because that's what we have, and the fact that you7

found one error in one company doesn't strike me as8

invalidating those databases.9

Now, perhaps because they haven't been subject to10

public audits and securities filings, perhaps the data is less11

reliable, but it's not irrelevant.  In fact, it would seem to12

be more directly relevant.  You compare private companies to13

private companies and there are existing databases.  The fact14

that you can read 10-K's and 10-Q's doesn't take me very far.15

 I could have read the 10-K's and 10-Q's of Enron, Worldcom,16

Adelphia, and all the other companies, and I can look at the17

registration filings that are fraudulent.18

Now, if I can knock out all of those, then I guess I19

can knock out all of the other public companies on the ground20

that I can't put very much weight in SEC filings based upon21

recent histories.  Now, maybe that's taking an aberrational22

approach.  Maybe that is as flawed in its approach to23

rejecting public registration and the information that's under24

that as it is for you to throw out one company in your25
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fraudulent transfer litigation, but I've heard your answer.1

Go ahead, Ms. Murch.2

BY MS. MURCH: 3

Q. Mr. Peltz, what facts specific to Addus lead you to4

believe that the company approach is a reliable test for5

purposes of valuing Addus?6

A. Addus could have operated as a public company.  It had7

operations I believe in 21 states.  Also Addus's size, its8

sales revenue compared to the comparables, put it exactly in9

the middle, in the median, and based on those and other10

characteristics, I thought -- I believe the guideline company11

is most appropriate.12

Q. Okay.  Now Mr. Peltz, did you employ specific multiples13

when utilizing the company approach?14

THE COURT:  And what was your calculation using this15

methodology for Mr. Cimasi's, did he come up with the same16

number using the guideline company approach?17

MS. MURCH:  Your Honor, we're going to get into18

that.19

THE COURT:  Well, I thought we did get into it.  I20

thought he told me that the reason that his number was21

different was because Mr. Cimasi used the lowest quartile and22

he used the mean.23

MS. MURCH:  Your Honor, I have a demonstrative24

exhibit to clarify that for you.25



PELTZ - DIRECT 17

THE COURT:  Well, I didn't think --1

MS. MURCH:  Which we can --2

THE COURT:  -- it was ambiguous.  I thought I3

understood it exactly.  Wasn't that his testimony, that in4

using the guideline company approach he looked at the5

companies that he defined as falling in the median, and Mr.6

Cimasi used those in the lower quartile -- the lowest7

quartile, and that explained the difference.  That captured8

most of the variance.  That was what his testimony was last9

time. 10

Isn't that correct, Mr. Peltz?11

THE WITNESS:  Yes.  My --12

THE COURT:  Isn't it impressive that I can keep that13

in my active memory?  You testified with such precision that I14

couldn't possibly not remember.15

THE WITNESS:  My valuation conclusion for the16

guideline company approach was 77 million, and if you took Mr.17

Cimasi's guideline company and simply switched from the lower18

quartile to the median utilizing all other assumptions, your19

valuation conclusion would be 72 million.20

THE COURT:  I'm trying to understand, what was Mr.21

Cimasi's number using the lowest quartile?22

THE WITNESS:  I believe his overall number was $2123

million --24

THE COURT:  No.  I understand that.25
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THE WITNESS:  -- was his valuation conclusion.1

THE COURT:  But how much of that was guideline? 2

What was his statistics for the guideline companies?3

THE WITNESS:  I'd have to go to his report.  I don't4

recall off the top of my head.5

THE COURT:  All right.  And what's the difference6

between the 77 million and 72 million?  How do you account for7

the $5 million swing?8

THE WITNESS:  $5 million swing in the guideline9

company approach, Mr. Cimasi utilizes two comps that I10

wouldn't utilize.11

THE COURT:  Okay. 12

BY MS. MURCH: 13

Q. Mr. Peltz, could I direct --14

MR. STRUB:  Judge, if you -- Mr. Cimasi's opinion in15

table 5.11 using the guideline company valuation method, he --16

his valuation was $26,108,195, and the Court will recall he17

gave 30 percent weight.18

Q. Now Mr. Peltz, you testified that if you were to take Mr.19

Cimasi's assumptions, you'd come up with 72 million.  Did you20

prepare a demonstrative exhibit regarding that?21

MR. STRUB:  Judge, I'd object at this stage to the22

introduction of any exhibits until Mr. Peltz has been -- his23

testimony has been received by the Court and he's been24

qualified and we complete the voir dire.  We're getting into25
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substance of opinions now.1

MS. MURCH:  Judge, this is simply -- Mr. Peltz has2

already testified --3

THE COURT:  I'm going to -- look, I'm going to4

overrule it.  I understand the distinction, and I will caution5

that before, but to the extent that he's still presenting the6

methodologies he's used you can do that, although I think Mr.7

Strub is suggesting that we're moving from the methodology8

through its application to a result.9

So let's just try to concentrate on his valuation10

techniques rather than jump ahead and have him testify, but a11

demonstrative exhibit doesn't constitute substantive evidence.12

 It's simply an effort to try to highlight certain purported13

facts.14

So what page are we on?15

Q. Mr. Peltz, if you would --16

MS. MURCH:  And Judge, it's in your packet that you17

received this morning.  It's titled, "Cimasi's Guideline18

Company Valuation Approach But Using Medians."19

THE COURT:  What page is it?  I have "Respective of20

Size in Mr. Cimasi's Comparable Companies."  Is that what21

we're looking at?22

MS. MURCH:  No, your Honor.  It's "Cimasi's23

Guideline Company Valuation Approach but Using Medians."24

THE COURT:  I'm trying to -- I'm not seeing it.  I25
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have --1

MS. MURCH:  And Judge, at the bottom it says Exhibit2

243, but we're not using it as an exhibit, just --3

THE COURT:  I'm just trying to find what you're4

referring to, that's all.5

I have per -- I have "In Re:  Med Diversified versus6

Addus Healthcare," third page, "Respective of Size in Mr.7

Cimasi's Comparable Companies."  It's not that? 8

Next page, "Comparable Companies Control Premiums9

Illiquidity Discounts."  All right.  This comes from Exhibit10

243?  Is this an exhibit you've seen before?11

MS. MURCH:  Your Honor, we're striking that.  We're12

not using it as evidence.  We're not using it as an exhibit,13

just a demonstrative exhibit.14

THE COURT:  All right.  But Mr. Strub has seen this15

before?16

MS. MURCH:  Yes, your Honor.17

MR. STRUB:  Yes, Judge.18

THE COURT:  All right.  Go ahead.19

BY MS. MURCH: 20

Q. So now, Mr. Peltz, can you talk a little bit about this21

demonstrative exhibit?22

A. Excuse me.  This demonstrative exhibit takes Mr. Cimasi's23

guideline company approach utilizing all inputs he -- he24

utilized except for the second line in the analysis which25
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replaces Mr. Cimasi's lower quartile multiples with median1

multiples from his report, and pursuant to his own analysis.2

Q. Now Mr. Peltz, let's go back to tab C-1 of your report.3

THE COURT:  Okay.  We're not now getting to his4

substantive testimony?5

MS. MURCH:  No.6

THE COURT:  I understood that distinction, at least7

for honoring in the breach, and then is this rebuttal8

testimony or is this part of his valuation testimony?  I'm9

trying to remember which?10

MS. MURCH:  Judge, we're -- in turning to tab C-1,11

we're going to his methodology, I believe a basis for --12

THE COURT:  But is it methodology to refute Mr.13

Cimasi, or is it his affirmative --14

MS. MURCH:  Affirmative, your Honor.  We'll get into15

rebuttal testimony later.16

THE COURT:  Okay.  Maybe.17

MR. STRUB:  Judge, just for clarification, this18

exhibit we just talked about was of course not part of his19

report, and this was purely in the nature of rebuttal20

testimony, the median argument here.21

THE COURT:  All right.  Well, I'll flag as such, but22

go ahead.  And have you had a chance to flip through these23

pages on extract -- extract abstract from Mr. Shannon Pratt's24

treatise?25
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MR. STRUB:  Yes, Judge.  A couple of pages were part1

of what we gave the Court in our brief.2

THE COURT:  Okay. 3

Q. So let's jump back to that, Mr. Peltz.4

THE COURT:  Well, do you have a disagreement with5

Mr. Peltz about the comparability of these publicly-held6

companies, and do disagree with the section that he drew from7

Shannon, whatever weight Shannon's entitled to?8

MR. STRUB:  No, Judge.9

THE COURT:  All right then.10

MR. STRUB:  In terms of his comment about fewer11

companies --12

THE COURT:  Yes.13

MR. STRUB:  -- that's not something we disagree14

with.15

THE COURT:  Okay.  Fine.16

MS. MURCH:  Okay, Judge.17

THE COURT:  Every time I think we get to something,18

you stipulate to the other side.  I'm beginning to feel that19

I'm the fifth wheel here, but I appreciate the joint effort to20

come closer to truth, and I guess I should be swayed by your21

willingness not to dispute issues which you don't believe are22

disputable.23

MS. MURCH:  And Judge, in light of Mr. Strub's24

statement I promise I won't beat a dead horse here.25
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THE COURT:  Okay.  Fine.1

Q. Mr. Peltz, could you turn to tab C-1 of your report, the2

first page? 3

Now, we talked briefly the last time we were here about4

the .75 under the EV over revenue.  If you go to the EV over5

revenue column you'll see a box with .75.6

A. Yes.7

Q. And what does that number represent?8

A. That represents the multiple that I utilized from data9

extracted from the guideline companies to value Addus.10

Q. Now, is that data -- where is that data on your report?11

A. It's on the next page.12

Q. Okay.  Could you turn to that next page, Mr. Peltz?13

THE COURT:  This is under gross revenues, right?14

THE WITNESS:  Yes.15

THE COURT:  And we've already talked about that.16

THE WITNESS:  Yes, briefly, Judge.  There were some17

-- a few things I wanted to highlight to the Court.18

THE COURT:  Okay.19

Q. Now Mr. Peltz, you testified you used the -- which number20

did you use out of these boxes if you see min, mean, median,21

max, which number did you rely upon?22

A. Median.23

Q. Okay.  Now Mr. Peltz, can you explain to me what this, I24

see at the bottom the coefficient of variation is?  What is25
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the coefficient of variation?1

THE COURT:  So we're still looking at this C-1?2

MS. MURCH:  C-1, your Honor, the second page, and3

you'll see a box.  You'll see four boxes.  Just look at the4

top box.  The very last line says, "Coefficient of variation."5

THE COURT:  The top?  I see, "Coefficient of6

variation" last box at Exhibit 213, 3277, and then I see7

"Coefficient of variation" -- yes, I see.  The bottom line is8

"Coefficient of variation in enterprise value to sales,9

enterprise value to EBITDA, enterprise value to cash flow10

operations," and then he shows mean, median, minimum, maximum,11

standard deviation, coefficient of value -- coefficient of12

variation, right?  And he's got these computed against three13

different base numbers.14

Q. Now Mr. Peltz, can you tell me what --15

THE COURT:  There are four.  There's also one to the16

right, "Excluding Gentiva (ph.)," correct?17

THE WITNESS:  Yes.18

MS. MURCH:  And we'll get to that fourth box.19

THE COURT:  Okay.  So now we're going to talk about20

coefficient of variation.  Is that right?21

MS. MURCH:  Yes, Judge.22

THE COURT:  Okay.  And you're asking him to define23

that term?24

MS. MURCH:  Or to explain what it means.25
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A. It's an indicator of the dispersion amongst the data1

points from the mean, how tightly grouped the data is.2

THE COURT:  Sorry?  Dispersion of what?3

THE WITNESS:  The data points --4

THE COURT:  Yes.5

THE WITNESS:  -- of the comps from their mean.6

Q. So is it true that the higher the coefficient of7

variation, the less meaningful, for example, the mean and the8

median are?9

THE COURT:  Well, you -- it's a good thing you're10

not leading the witness.11

A. Yes.12

THE COURT:  The higher the coefficient to what?13

Q. Mr. Peltz, I'll let you testify in response.14

A. The higher the coefficient of variation, the less15

meaningful the mean and median are.16

Q. Now Mr. Peltz, what's the coefficient of --17

THE COURT:  What do you mean, "the less meaningful?"18

 You're telling me it's not statistically significant?19

THE WITNESS:  No.20

THE COURT:  What's the word, "meaningful?"21

THE WITNESS:  What I mean is where you have a mean22

or median in a high level of variation, there's more23

variability, so in assessing the numbers you would choose, you24

may consider not using the mean and median if there's wide25
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scattering amongst the points.1

THE COURT:  Well, you would you use it, but your2

confidence intervals would drop, right?3

THE WITNESS:  That's exactly correct.  You could use4

it, but in doing so you would be less confident.5

Q. Now Mr. Peltz, let's look at that very first box that6

says, "Enterprise value to sales."  What is the coefficient of7

variation for enterprise value to sales multiple for the year8

end 12/01?   Can you point us to that in that table?9

A. Yes.  It's 85 percent.10

Q. And where is that in that table?11

A. It's in the lower -- it's in the last box under,12

"Enterprise value to sales in the lower right-hand corner.13

THE COURT:  So here you're saying that if you just14

look to sales the coefficient of variation is sufficiently15

high that you wouldn't be using the mean or the median?16

THE WITNESS:  Well, in this case I used the median,17

but in weighting the method I only gave it 33 percent weight.18

THE COURT:  Well, if it's -- if you have such a low19

confidence in that number, how do you come up with 33 rather20

than 10 percent or 5 percent or 1 percent?21

THE WITNESS:  The weighting is somewhat subjective.22

THE COURT:  Okay.  Well, then you have to justify23

your subjectivity.24

MS. MURCH:  And Judge --25
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THE COURT:  You just can't pluck a number out of the1

air.2

MS. MURCH:  Judge, we'll -- I promise we will get3

into that.4

THE COURT:  All right.  Ms. Murch, I will try to be5

patient.  I get so excited about this stuff.6

MS. MURCH:  I admit it's very interesting.7

THE COURT:  I try to connect one statement with the8

other, and I keep -- all right.  I'll let you patiently9

explore the nuances of this analysis.10

MS. MURCH:  Thank you, Judge.11

Q. Now Mr. Peltz, would you --12

THE COURT:  It's not any impatience with you, Ms.13

Murch, but I know that we're under the gun here.14

MS. MURCH:  And I will do my best to be expeditious.15

THE COURT:  I'm sure you will.16

Q. Mr. Peltz, if you can turn back to the first page of tab17

C-1?  So we talked about your .75, and you derive that from18

table -- the next page.  Can you work us through this column19

briefly as to what these numbers mean?20

THE COURT:  Which one are we on, Ms. Murch?21

MS. MURCH:  It's the first page of C-1, Judge, that22

column that says, "EV over revenue."23

THE COURT:  Okay. 24

MR. STRUB:  Again, Judge, I'm just making my record25
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that it seems that we're getting into the substance.  We're1

starting -- this is really his opinion that we're starting to2

work through, but --3

MS. MURCH:  Judge, I'm trying to explore Ms. Peltz's4

methodology here and why he used the numbers he does.5

THE COURT:  All right.  I still think Mr. Strub is6

at the right wave length, but I'll let you go on for the7

methodological point, but we need to wrap this up.8

MS. MURCH:  That's fine, your Honor.  I'll cut to9

the chase then.10

Q. Mr. Peltz, can you talk about your control premium and11

method -- methodologically how you came up with a 25 percent12

control premium?  But first of all, let me back up.  What is a13

control premium?14

A. A control premium is the value added for purposes of15

considering the fact that you're buying a controlling block of16

shares.  When you use guideline companies you're developing17

values based on non-controlling blocks, and so control18

premiums are attempts to quantify the extra value that would19

be achieved by selling a controlled or controlling block of20

shares.21

THE COURT:  Okay.  So you're telling me that the22

guideline companies you're using, these are the publicly-23

traded ones, are dealing in minority shares, and you're going24

to jump from there to a hundred percent control position for25
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Addus?1

THE WITNESS:  Yes.2

THE COURT:  And what's the justification for you to3

jump over these tall buildings in a single bound?4

THE WITNESS:  If you think about it logically you're5

drawing market values from publicly-traded shares, which are6

not normally controlled blocks, and so valuation methodology7

presumes that because it's non-controlled blocks of shares,8

that there's no control premium, and that if someone was9

selling a controlling block, which doesn't have to be a10

hundred percent, someone would pay more to exercise that11

control.12

THE COURT:  Well, then I don't need to look at13

guideline companies for that.  I don't have to look at14

anything.  I can start with the proposition that the database15

isn't going to give me any light on non-controlled or16

controlled premiums.  You're building into that these public17

companies report data that presupposes that we're dealing in18

minority shares, and when I asked you how do you go from that19

data to the hundred percent controlled positions in privately-20

held companies you said, well, because the public data doesn't21

reflect the control premium, and I don't know where you draw22

this inference. 23

I can accept the fact that the public data doesn't24

have anything to say about control, so therefore, I just throw25
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it away.  It's not going to illuminate anything, correct?1

THE WITNESS:  I understand what you're saying.  What2

I'm trying to get at is that shares trade on the open market3

and essentially get valued, creating this data in any number4

of blocks, which are not necessarily controllable.5

THE COURT:  Yes.  I understand that.6

THE WITNESS:  The control premium then comes from a7

study done by Merger Stat, which looks annually at control8

premiums paid for companies -- for private companies.9

THE COURT:  Okay.  So that's the database you're10

relying upon.  It has nothing to do with the guideline11

companies?12

THE WITNESS:  That's correct.13

THE COURT:  Okay.  So it's called Merger what?14

THE WITNESS:  Merger Stat.15

THE COURT:  How do you spell the last?16

THE WITNESS:  S T A -- it's M E R G E R S T A T.17

THE COURT:  Okay.  All right.  I need to take this18

call.19

(Off the record/On the record)20

THE CLERK:  The matter continues on Chartwell versus21

Addus.22

MS. MURCH:  Judge, I wish all my calls could be as23

brief as yours.24

THE COURT:  I don't think you wanted to receive the25
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call I got.  Okay.1

MS. MURCH:  Okay.2

BY MS. MURCH: 3

Q. Mr. Peltz, we were talking about the control premium. 4

How did you determine to use a 25 percent control premium?5

A. As I talked about before, the -- I went to the Merger6

Stat annual control premium study, and what I found as I7

recall was that the study indicated for the end of December of8

2001 a control premium of 34 to 35 percent.  I then --9

THE COURT:  We're talking about end of 2001, right?10

THE WITNESS:  Yes.  It's -- they're annual studies.11

THE COURT:  Okay.  And you're saying what?12

THE WITNESS:  Their controlled premium that they13

found was 34 to 35 percent.  I then adjusted it downward in14

order to be conservative to 25 percent.15

THE COURT:  And so Merger Stat is reporting on16

private transactions?17

THE WITNESS:  Yes.18

THE COURT:  And if they report on private19

transactions and it shows that 34 percent was the mean, why20

would you drop it by nine points?  I don't understand this21

business of being conservative.  It just seems to me that22

you're lowering it without any justification.23

THE WITNESS:  It was a subjective reduction, Judge.24

THE COURT:  Based upon what considerations?25
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THE WITNESS:  Based upon my subjective opinion that1

a lower control premium would be appropriate in this context.2

 I don't have empirical data to cite for you.3

THE COURT:  Okay.4

THE WITNESS:  It was my professional opinion.5

BY MS. MURCH: 6

Q. Now Mr. Peltz, when you say the premium you chose for the7

control premium is conservative, does that mean you came -- as8

a result of selecting a lower control premium, does that mean9

you came up with a lower overall value for Addus?10

A. Yes.11

Q. Now Mr. Peltz, there's some within your industry that12

believe that control premiums are -- that are utilized are too13

high.  Do you have any response to that allegation?14

A. Well, I recall that in Mr. Cimasi's report he cites a15

study or an article that I think argues that control premiums16

don't exist.  Control premiums are, you know, accepted in17

valuation.18

THE COURT:  I thought he was talking about discounts19

for lack of marketability, and he cited a study by I think it20

was Chris Mayer (ph.).21

MS. MURCH:  Judge, I believe he also discuss22

premiums as being -- should not be utilized. 23

Q. In any event, Mr. Peltz, continue.24

A. The control premiums are, you know, standard in valuation25
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methodology, and the other thing is valuation is an1

intellectual process in which there's much professional2

writing and discourse on any number of topics, including3

whether or not control premiums exist.4

Q. Now Mr. Peltz, let's go back to the first page of --5

THE COURT:  Okay.  but if there's a lot of writing,6

it's an intellectual process, then it seems to me we don't7

have one test of reliability, namely peer review and8

publication.  If we don't have a high degree of consensus9

within this group of professionals and they're still arguing10

about it, then it seems to me it doesn't rise to the level of11

meeting the Daubert (ph.) standard.12

Q. Mr. Peltz, is --13

THE COURT:  You can't have it both ways.14

THE WITNESS:  I agree, your Honor.  The -- in my15

opinion, the consensus in valuation is that control premiums16

exist and are utilized in valuation methodology commonly.17

THE COURT:  But yet it's -- but yet it continues to18

draw critics.  You say that you can't measure it and you can't19

give it any weight.20

THE WITNESS:  Judge, if you subscribe to a couple of21

valuation magazines you would find critics ad nauseam on22

almost any topic or line item in valuation.  It's just the23

nature of the study.24

THE COURT:  And if you read the advance sheets at25
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any level you would find continuing controversy on what would1

have seemed to be settled or the most elemental propositions.2

 That's why we have a United States Supreme Court after at3

least two levels, if not three, who on important questions of4

interpretation even of rules that presumably are written in5

plain English, there's a split in the circuits requiring the6

granting of certiorari to resolve them.7

I guess I could find you several journals that would8

continue to air these distinctions.  One's called the Harvard9

Law Review.  The other one is the University of Chicago Law10

Review, Law Review of the University of California Bote Law11

School, Stanford and all 200 law school refereed law reviews.12

 It must be because I'm kind of caught up in that.13

When I write opinions I think they're absolutely14

invincible, thoroughly reasoned, effectively researched, and15

lo and behold, I open Lexis Nexis or Shepherd, and I get a CS16

or I have even worse, a citation overruled.  So it makes me17

very skeptical of whether we've reached a universal state of18

agreement on methodologies.19

Now, you could argue that disagreement among judges20

operates in a qualitatively different sphere, but if I have21

magazines published in the industry and the folks in the22

industry are still debating over whether or not these23

methodologies are reliable, which I think is a healthy thing,24

maybe through this continued exchange of views we'll get some25
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refinement or reach some degree of consensus, but it tells me1

based upon your commentary, that we haven't reached the stage2

of reliability because we're still fighting over what the3

proper methodologies are.  So your very testimony begins to4

defeat your ability to rely upon these standards.5

THE WITNESS:  Well, Judge, let me just point out6

that in the context of the discussion of control premium I7

have an offsetting liquidity discount, so it's less of an8

issue I think.  Maybe we shouldn't belabor the point.9

THE COURT:  What's an offsetting liquidity discount?10

 You mean you're going to remove the control premium by11

offsetting it against another factor?12

THE WITNESS:  Yes.13

THE COURT:  Okay.  So then we shouldn't be talking14

about control premiums, right?  It just washes out or washes15

away?16

THE WITNESS:  Essentially that's correct.17

THE COURT:  Okay.  All right.  We're back to the18

levees in New Orleans.  Thank you.19

BY MS. MURCH: 20

Q. Mr. Peltz, let's jump down to, now you talked about the21

illiquidity discount, if you see it on the first page of tab22

C-1.  It says, "Illiquidity discount at 25 percent."  Can you23

explain what the illiquidity discount does?24

A. The illiquidity discount is an attempt to account for the25
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fact that the company you're valuing is not a publicly-traded1

company that's not liquid and available for trading on the2

market, and therefore, would potentially have less value as a3

result.4

THE COURT:  Okay.  And we're back to this business5

of whether or not that's an appropriate criteria, which I've6

raised before.7

Mr. Cimasi talked about being able to unload your8

shares in two or three business days as the test of liquidity,9

cash or cash equivalents, and yet it seems to me when we're10

dealing with valuation standards based upon fair market value,11

there's nothing in that standard when it comes to the sale of12

privately-held companies that requires it be consummated in13

three days.  So again the question is what's the reliability14

of drawing any inferences from the trading in markets, and I15

don't think you can draw the inference.16

If Addus had a year to sell its shares, and it17

retained various brokers, and it entertained various term18

sheets and things of that sort, and then it decided to accept19

first letter of intent and then the stock purchase agreement20

over an extended period of time when the terms continue to21

change, while that may not rise to the level of a fair market22

test, at least it suggests that you can derive value over a23

period of time, and that to pigeonhole yourself within the24

liquidity doctrine is misguided because the very concept of25
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fair market value is that neither party is under duress.1

Well, one way of demonstrating that you're not under2

duress is that you engage in a pattern of free negotiation. 3

In fact, you wanted to come in the back way and say because4

this was negotiated for a long period of time, that's a good5

indicator of fair market value.  So you can't say that and6

then entertain the proposition that we have to apply a7

liquidity discount which presupposes a very short period of8

time.9

So I think that your approach is inconsistent at a10

fundamental level.11

THE WITNESS:  I understand what you're saying.  The12

illiquidity discount is merely an attempt to account for the13

fact that the market would pay a premium, if you will, for the14

fact that there's -- that it would have the ability to sell15

the --16

THE COURT:  Now you're just begging the question. 17

Now you call it a premium versus a non-premium, and you're18

still making the same point.  We all agree that you can't19

unload shares in a $235 million revenue generating company20

with all the regulatory controls and all the disbursed markets21

and all the different kinds of mixes and all the different22

kind of third-payment systems, you can't do that in three23

days.  You may not even be able to do that in a year and a24

half, and even if you do negotiate the deal, it still may take25
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a year to conclude.1

So does that mean there's lack of liquidity?  Yes. 2

It could be if you're using a test that comes out of left3

field, i.e., that you're going to use as a standard of4

liquidity an instant transaction, and that doesn't happen in5

the real world.  So if it doesn't happen in the real world,6

what are we drawing discounts from?  The non-real world, the7

public market, which has nothing to do with control premiums8

or liquidity discounts.9

So again it raises a question whether this10

methodology is flawed, and Mr. Peltz, you're in the envious11

position of sharing the same skepticism by the Court visited12

on Mr. Cimasi and visited on you because I think, having13

listened to this and read about it, this stuff is a house of14

cards.  None of it has any validity.15

So I don't get much guidance as the finder of fact16

from Cimasi, and I don't get very much guidance from you in17

terms of reliable information, but we can continue on so you18

can establish your record so that an Appellate Court can make19

a determination that I didn't know what I was talking about.20

BY MS. MURCH: 21

Q. Mr. Peltz, what is the typical range of illiquidity22

discounts for this type of transaction?23

A. I would say typically it's in the line of 10 percent.  2524

percent would be a very significant illiquidity discount.25
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THE COURT:  So what was the subjective judgment you1

used?  What was your number?2

THE WITNESS:  25 percent.3

THE COURT:  That's at the highest end of the range?4

THE WITNESS:  Yes.5

Q. And what is the impact of using the number at the highest6

end of the range, Mr. Peltz?7

A. Well, it certainly eliminates --8

THE COURT:  It's going to drive down the value,9

right?10

THE WITNESS:  Yes.  It eliminates the control11

premium as well as reduces the overall valuation conclusion.12

Q. Okay.  Mr. Peltz, let's talk about your second multiple.13

 If you look on tab C-1, the first page, the second column,14

"EV over CFO."15

THE COURT:  This is a multiple of what, Ms. Murch?16

MS. MURCH:  Cash flow from operations.17

THE COURT:  Okay. And that's different from EBITDA,18

right?19

MS. MURCH:  That's correct, your Honor.20

THE COURT:  Because it doesn't take into21

consideration -- it doesn't factor out depreciation,22

amortization, interest, and taxes, correct, Mr. Peltz?23

THE WITNESS:  It doesn't.  Depreciation and24

amortization would not be included in cash flow from25
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operations and EBITDA.1

THE COURT:  Yes.2

THE WITNESS:  Interest expense would be deducted3

from -- interest expense would be deducted from cash flow from4

operations.5

THE COURT:  And what about taxes?6

THE WITNESS:  I believe taxes would also, yes.7

THE COURT:  Okay.  So the difference between EBITDA8

and cash flow from operations depends solely upon including or9

excluding the values assigned to depreciation and10

amortization?  Is that the sole difference?11

THE WITNESS:  Cash flow from operations and EBITDA12

both share the fact that there's no depreciation or13

amortization.  Cash flow from operations is a number that's14

derived --15

THE COURT:  Both share the exclusion, right?16

THE WITNESS:  Yes.17

THE COURT:  You back out depreciation and18

amortization, and so the only difference then -- now we're19

getting down to short strokes, is interest expense and taxes?20

THE WITNESS:  Yes. 21

THE COURT:  And interest expense and taxes are22

backed out of EBITDA, but not backed out of cash flow from23

operations?24

THE WITNESS:  That's correct.25
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THE COURT:  Okay.  And why is one number more1

reliable than the other?  Why would you use cash flow from2

operations rather than EBITDA?3

MS. MURCH:  Judge, we will get to that.4

THE COURT:  Okay, Ms. Murch.  I don't mean to jump5

the gun on you.6

MS. MURCH:  Thank you.  Now --7

THE COURT:  Mr. Early, I have some Tylenol if I'm8

giving you a headache.9

MR. EARLY:  Judge, I'm sorry if it appears that I'm10

suffering or inattentive.  It's simply the way I have to sit11

sometimes in order to --12

THE COURT:  All right.13

MR. EARLY:  -- relieve a little bit of pressure on14

my back.15

THE COURT:  All right, Mr. Early.  I just thought16

that I was causing you pain.  I wanted to be able to relieve17

you from that because --18

MR. EARLY:  Not at all, Judge.19

THE COURT:  -- you've been such a good player.20

Go ahead, Ms. Murch.21

BY MS. MURCH: 22

Q. Now, under this second column from cash -- the cash flow23

from operations multiple, you have a box with 9.50.  Can you24

tell me from what information or where you derived this 9.5025
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from?1

THE COURT:  Where are we seeing this?2

MS. MURCH:  Judge, second column, "EV over CFO,"3

you'll see a box.  It says 9 point --4

THE COURT:  And what is in that?  Oh, that's a 9?5

MS. MURCH:  9.50.6

THE COURT:  Thank you.7

A. The multiple is derived from the guideline companies.8

Q. And can you show us where on the second page of Tab C-2,9

where that number came from?10

A. It's at the bottom.11

Q. When you say "the bottom," do you mean the box that says,12

"Enterprise value to cash flow from operations?"13

A. Yes.  The very last one, and in there, if you go to the14

second box under "median," the multiple for December of 200115

is 9.52, which I rounded down to 9.5.16

Q. So that it looks like on the bottom box, far right-hand17

column --18

THE COURT:  Yes.  I have it.19

Q. -- median, is that where?20

A. Yes.21

Q. Okay.  Now, what is the -- you talked -- you testified22

earlier about the coefficient of variation for the revenue23

multiple.  Can you tell me what the coefficient for variation24

is for the cash flow from operations?25
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A. The coefficient variation for cash flow from operations1

in December of 2001 was 36 percent.2

Q. Now, does this 36 percent coefficient of variation mean3

that it's more to use a better -- for lack of a better word,4

reliable than the 85 percent coefficient of variation we saw5

above for the revenue multiple?6

MR. STRUB:  Objection.  Leading.7

Q. How would you --8

MS. MURCH:  I'll rephrase it.9

Q. Mr. Peltz, how would you compare the revenue -- the10

coefficient of variation for enterprise value to cash flow11

from operations versus the multiple for revenues?12

A. The coefficient of variation is much lower, 36 percent,13

compared to 85 percent.  The data is much more tightly14

grouped, if you will, and therefore, would have a better15

reliability.16

Q. Okay.  Mr. Peltz, if you could turn back to the first17

page of C-1?  And it appears that you applied the control.  Is18

it -- did you apply a control premium and illiquidity discount19

to the cash flow from operations as well?20

A. Yes.  I utilized the same 25 percent.21

Q. Okay.22

THE COURT:  I'm sorry?23

THE WITNESS:  The same 25 percent.24

THE COURT:  Where am I finding 25 percent on this,25
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under "EV over revenue?"1

MS. MURCH:  Judge, we're back on the first page of2

tab C-1.3

THE COURT:  I thought I am on the first page of C-1.4

 Oh, I see the control premium is 25 percent and illiquidity5

discount 25 percent.6

THE WITNESS:  That's correct, Judge.7

Q. Now Mr. Peltz, getting into an issue the Judge raised8

earlier today, the weighting.  I see a weighting under the9

revenue column of 33 percent, and then I see a weighting under10

the cash flow from operations of 67.7 percent.  How did you11

come up with these weightings?12

A. Again, the weighting, at the end of the day, was my13

subjective determination, but I took into account factors such14

as the better coefficient of variation, but also this15

information is derived from the December 31st, 2001 report. 16

So there were write-offs that were included in that, so one17

would rely less, for example, on revenues where you have18

significant receivables write-offs.  So taking all of that19

into account I chose to weight the cash flow multiple two-20

thirds and revenue one-third.21

THE COURT:  Okay.  But I thought Mr. Wright22

testified, Mr. Peltz, perhaps you weren't here for this, that23

the audited statements were based upon write-offs or one-time24

non-recurring events which related to prior periods, i.e.,25
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prior years.  So you're relying upon numbers -- audited1

numbers that Mr. Wright says are misleading, Mr. Nielson2

agreed were misleading.  They needed prior period adjustments,3

and then we have this continuous red thread about whether they4

were one time non-recurring or recurring, and recurring in5

future years, and I assume you read that testimony or6

depositions to that effect, so I don't understand why you7

continue to drive this issue of ratios from cash flows from8

operations when they were subjected to very severe adjustments9

in the audited statements, and the accuracy or the reliability10

or the source of those discounts is one of the most heavily11

contested issues in this case.12

So I'm trying to understand why would you take that13

number and give it so much weight, and then start drawing14

mathematical inferences from that number, which may not -- may15

or may not be very stable?16

Now, Mr. Strub thinks it's a great number.  It's a17

negative equity, and he thinks that the adjustments were18

sustained and proper.  Mr. Wright keeps saying his auditors19

adopted that, and he didn't agree with his auditors, and I20

never got to see the management letters where all of this21

presumably was referred in earlier periods, but I assume that22

you're testifying independently of Mr. Wright, and you think23

that I should pay attention to this cash flow from operations,24

and ignore the year-end adjustments, correct, just take those25
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as a given?1

THE WITNESS:  I understand what you're saying,2

Judge.  I guess I would make a couple of points.  I don't3

know, but my point at the end of the day is simply that a4

buyer assessing the financial statements would see the5

adjustments, and in my opinion would rely more heavily on6

factors other than revenue, and that's what my computation7

takes into effect.  It does not challenge the --8

THE COURT:  You rely more heavily upon what?9

THE WITNESS:  Would rely more heavily on factors10

other than revenue because of the fact that there were11

receivables write-offs, whether they were prior period or12

current period, however they assessed it, that they would --13

that a buyer -- a potential buyer would give it less weight14

because the issue is highlighted.15

I don't recall that Mr. Nielson said that the16

audited statements were misstated.  I believe his position was17

that interim statements were restated, while Mr. Wright18

testified that even though he reserved the receivables on the19

audit, he still believed some --20

THE COURT:  No.  I'm simply saying --21

THE WITNESS:  -- portion of them were collectible.22

THE COURT:  I understand that, but what Mr. Nielson23

said was if you take those audited statements then they24

require further adjustments to throw some of those things into25
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prior periods.  He was trying to be fair to Addus.  He didn't1

think that all of those write-offs should have been treated as2

occurring during that accounting period because there was an3

awful lot of data that was being carried over and the4

adjustments should have been made in the prior period, but he5

said accountants hate to restate earnings. 6

I kept saying, "Why?" and he kept evading me,7

because to do it his way to more accurately reflect what he8

believed to be the appropriate periodicity of these9

adjustments would require the restatement of earnings for 200010

and 1999, and he said that accountants are loathe to do that11

even though Mr. Nielson made a pretty persuasive case for12

making those adjustments.  He wasn't -- he didn't have an ax13

to grind on that ground.  He simply said, you know, in14

fairness to the company you should make these adjustments in15

prior years, and they would have been restated had the16

accountants followed those principles, but instead of making17

up for their errors in their prior audits, they just decided18

to unload it in 2001.19

Now, maybe these adjustments that you're talking20

about don't effect earnings and cash flow.  So setting up21

doubtful allowance and reserves for HME Division receivables,22

that wouldn't effect earnings?  Is that what you're telling23

me?  It wouldn't effect the cash flow from operations?24

THE WITNESS:  Cash flow from operations is the cash25
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that the assets generated regardless of the reserve1

adjustments that were posted.2

THE COURT:  All right.  But you have cash flows from3

earnings -- I mean, cash flow from operations.  If you're not4

setting up sufficient reserves, then aren't you overstating5

your earnings?  If you were supposed to set aside as an6

expense more dollars for workers compensation insurance7

premiums and you were supposed to set aside -- I could see it.8

 I could understand why your earnings wouldn't be adversely9

effected if your projected recoveries from receivables that10

you're carrying, that's not come into operations.  That's11

simply going to tell you that in the future you'll collect a12

substantially lower percentage of those receivables.  So when13

we look at your balance sheet we need to make adjustments, but14

if you were supposed to be paying workers compensation,15

wouldn't that be a charge against earnings? 16

If you weren't writing out 600,000, 2 million, $517

million in checks so you had adequate coverage for your18

workers comp, why doesn't that have an adverse effect on19

earnings, just by stipulation, by definition? 20

I can understand the doubtful allowances on HME21

receivables, but if you should have been paying higher22

premiums, then you're overstating your earnings by the failure23

to pay sufficient premiums.  You're the accountant.  What am I24

missing?25
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THE WITNESS:  The --1

THE COURT:  I got you on the receivables, HME, but I2

don't get you on the earning correlation with the workers3

compensation premiums.4

THE WITNESS:  The workers compensation specifically5

I believe was -- the way it works essentially is you pay an6

estimated premium, and then they compute experience factors7

and back charge you, and so it's a question of reserves for8

your experience factor, not necessarily cash flow.9

To the extent that you increased your reserves --10

THE COURT:  Well, if you back charge me, then I'm11

going to have to write you a check.12

THE WITNESS:  Well, you're try -- yes.  You're13

trying to --14

THE COURT:  If I have to write you a check, then it15

comes out of my earnings.  There's no other place to find it.16

THE WITNESS:  The reserve comes out of your17

earnings.  The check comes out of your cash flow.18

THE COURT:  So when you write the check for the back19

charges, that's going to reduce your earnings, right?20

THE WITNESS:  When you write the check, specifically21

in this instance in December of '01 or whenever they posted22

the adjustment, they increased the reserves.  That effected23

earnings.24

THE COURT:  Okay.  But they didn't --25
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THE WITNESS:  They didn't write a check.1

THE COURT:  It did effect earnings or it didn't2

effect earnings?3

THE WITNESS:  Effected earnings.4

THE COURT:  It did?5

THE WITNESS:  Yes.6

THE COURT:  All right.  So you and I are on the same7

page, right?8

THE WITNESS:  Right.9

THE COURT:  Okay.10

THE WITNESS:  They would write the check in '02, and11

that would effect cash flow.12

THE COURT:  In '02, but not in '01?13

THE WITNESS:  Presumably, yes.  I presume they paid14

it in '02, you know, but yes.15

THE COURT:  Okay.  So it would effect future16

earnings, not earnings in 2001 unless they were writing checks17

in 2001 to cover back charges for 2000 and 1999, right?18

THE WITNESS:  Potentially that's correct.19

THE COURT:  And do you see when you look at these20

any annotations that indicate that they had to write checks21

for these back charges for failing to accrue sufficient22

reserves for workers comp?23

THE WITNESS:  As I recall the testimony of one or24

two of the CFO's was that they generally prior to this year,25
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over-reserved for workman's comp.  They were surprised by this1

adjustment because historically they had what accountants call2

"cushion" in their reserves.3

THE COURT:  Yes.  And that just shows you a failure4

of adequate oversight by the accounting firm.  Every -- you5

know, he said everyone was off the mark, including the6

accountants.  He said AON (ph.) was off the mark, industry7

representatives were off the mark, Ron Ford was off the mark.8

 Everyone missed it by a mile, including the auditors.9

So we have earnings that in that sense were10

artificially inflated because no one calculated what the check11

should have been, and it just kept growing and growing and12

growing, which tells me that the audited statements are13

subject to some further adjustment because at some point14

someone had to write a big check or unload the company so that15

it was continuing to hemorrhage cash by writing these checks,16

and Mr. Wright testified that it took several years after 200117

for California to adjust its legislative criteria to cut back18

on the premium costs. 19

In other words, they had permitted very broad20

definitions of workers comp, and then given the cost of21

business, particularly in the health care industry, the22

lobbyists persuaded the legislators to back off.  So you23

didn't have to set up as much reserves because now you're24

finding -- either erecting additional barriers to getting your25
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benefits or you're changing the benefit schedules.  That's1

what his testimony was, but it went beyond 2001.2

But you didn't make any of those -- you didn't take3

any of those things into consideration.  You just took the4

2000 31 statements of earnings as they were?5

THE WITNESS:  The only additional comment I would6

add, Judge, is that I believe the reserves posted in 2001 were7

based on the calculation, and so that 2001 net to date should8

have been properly stated.  Now, whether some of that applies9

to prior years or not, I couldn't tell you, but I don't10

believe anyone has said that the reserves that were posted for11

workman's comp in 2001 were short.12

THE COURT:  Yes.  Mr. Nielson testified that they13

were short because it wasn't a one-time non-recurring change.14

 It kept growing and growing and growing.15

THE WITNESS:  I thought Mr. Nielson testified that16

they should have increased their reserves going forward on17

their interim financial statements based on what occurred.18

THE COURT:  No, no.  After the year-end audits. 19

2002 was another disaster on workers comp.20

THE WITNESS:  On the -- I agree with you, and I21

believe that's consistent with what I thought I heard -- what22

I thought Mr. Nielson's testimony, which that in fact it23

wasn't a problem that was going to be fixed in 2001.  It was a24

recurring problem, and therefore, interim statements going25
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forward should have been adjusted at a higher rate, but not1

that 2001 was improperly adjusted at the audited financial2

statement.3

THE COURT:  Well, if you have a recurring event that4

manifests itself in 2002 and 2003, then I don't think you made5

the appropriate adjustments, but all right.  I've heard your6

testimony on this.  I don't want to protract this.7

BY MS. MURCH: 8

Q. Mr. Peltz, in terms of the weightings that you utilized9

for both of these multiples, did that have any correlation10

with your coefficient of variation that you found for both of11

these multiples?12

A. Yes.13

Q. How so?14

A. As I talked about before, the coefficient of variation15

for enterprise value to sales was 85 percent.  That's on the16

second page.  Going to the second page again, if you look at17

the enterprise value to EBITDA and take -- I took that data18

and I threw out Gentiva because it had a -- it was a large19

outlier.  It had a really large negative value, and so I --20

throwing out the outlier, the EBITDA coefficient of variation21

is 38 percent for that year compared to --22

Q. Mr. Peltz, let me interrupt you.  Where are you finding23

this 38 percent coefficient for EBITDA -- enterprise value to24

EBITDA?  Could you point that out to us?25
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A. Yes.  The 38 percent is in the middle section of data,1

"enterprise value to EBITDA," to the far right under the2

caption, "Excluding Gentiva."3

THE COURT:  What page am I on?4

THE WITNESS:  Second page of C-1, Judge.5

THE COURT:  Okay.6

Q. So -- so Mr. Peltz, we're looking at --7

THE COURT:  No, no.  I just need to find it.  Where8

is it?9

THE WITNESS:  In -- under --10

THE COURT:  I'm under EBITDA.  That's the second,11

the middle page, right?12

THE WITNESS:  Yes.  Under "Excluding Gentiva," over13

to your right.14

THE COURT:  Yes.15

THE WITNESS:  In the lower right-hand corner.16

THE COURT:  Okay.  I got it.  The 38 percent?17

THE WITNESS:  That's correct.18

THE COURT:  And yet if you included -- if you19

included Gentiva, the coefficient of variation was what?  I20

can't read that number.21

THE WITNESS:  It was a minus 506 percent.22

THE COURT:  Well, that's a big swing by including or23

excluding Gentiva.  I mean, what justifies excluding Gentiva?24

THE WITNESS:  The wild -- wildly negative number25
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makes it so -- such a far outlier that it would skew all the1

other numbers.  So it would be typical to exclude such a wild2

outlier --3

Q. Mr. --4

THE WITNESS:  -- in looking at your data?5

Q. Mr. Peltz, did you use the EBITDA multiple?6

A. No, I did not.7

Q. And is there any reason why you choose not to use this8

EBITDA multiple that's evidenced by these two boxes?9

A. There was an absence of ability to come to a solid10

conclusion in my opinion as to recurring versus non-recurring11

and what -- how to normalize EBITDA.12

THE COURT:  Okay.  But that doesn't go to your13

methodology.  That just goes to your ultimate valuation,14

correct?15

THE WITNESS:  Well, what I'm trying to say is when I16

looked to cash flow from operations, which is empirically17

derived off of their audited financial statements, and looked18

to the fact that the coefficient of variations were so19

similar, I was able to reach a valuation conclusion with a20

good degree of reliability without having to make as many21

subjective adjustments to come to an EBITDA conclusion.22

THE COURT:  Okay.  But if both parties to this23

negotiation continue to place great weight on EBITDA, and24

you're trying to value the company, it's a little odd for you25
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on the one hand to say, "I'm going to look for valuation based1

upon the arm's lengths negotiations and all the e-mails," and2

then when it comes to the single most salient point, all the3

prior negotiations over multiples of EBITDA and the4

significance of EBITDA, and all of the testimony about whether5

were you supposed to avoid a hiccup in future earnings, and6

therefore, whack away at the earnings and reduce the EBITDA to7

a negative number, the parties are presumably keeping EBITDA8

in mind. 9

Mr. Wright continued to make major emphasis on the10

distinctions between pro forma and actual, and you're going to11

ignore all of that.  You're going to ignore the emphasis by12

the parties and their earlier stages on multiples in reaching13

your valuation so that you're going to impose an external14

perspective on this which may be appropriate, and ignore the15

internal meanings that both parties attributed to all these16

numbers. 17

Both parties were relying upon these numbers,18

however, they may have adjusted them in their private19

conversations, and what you're saying is, "Forget what they20

had to say to each other.  I, as an independent expert on21

valuation, are not going to use -- not going to use EBITDA22

only because of the extrinsic facts here that they are23

continuing controversies over recurring and non-recurring."24

So that's the only reason you wouldn't use EBITDA,25
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but had there not been such a controversy over recurring and1

non-recurring changes, would you have used EBITDA as a2

valuation standard?3

THE WITNESS:  Let me -- I understand what you're4

saying.   Let me --5

THE COURT:  Good.6

THE WITNESS:  Let me say first in the concept of7

EBITDA, it's kind of like picking your spouse.  Beauty is in8

the eye of the beholder, and so --9

THE COURT:  Mr. Peltz, let me remind you of one of10

my favorite texts that has to do with picking wives.  John11

Pasma (ph.), who was one of the leading readers at the12

Australian National University in Canberra, and was one of the13

world authorities human intentions said, "Only the absolute is14

perfect, but Jane is as good a wife as you're likely to get."15

 My wife's name is Jane.  I constantly repeat this.16

So I think selecting a wife is not in the eye of the17

beholder.  It's an objective assessment based upon years of18

familiarity.  Sometimes other things are divine.19

THE WITNESS:  My point is I don't know that I've20

ever been in a deal involving negotiations around EBITDA where21

any party ever agreed with the other side.  Ultimately you get22

to a price and each side has their own view of what EBITDA is23

and how they got there and what multiple they're paying and24

whether the deals are creative or not and other issues that25
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occur. 1

That being said, you know, I saw nothing myself that2

ever said in this case both parties ever really agreed on what3

EBITDA is, regardless of the fact that they discussed and4

utilized it as a multiple, and also the fact that they focused5

on EBITDA, which is not an unusual occurrence, doesn't mean6

you can't develop other metrics --7

THE COURT:  I understand.8

THE WITNESS:  -- to reach valuation conclusions.9

THE COURT:  I understand that, but I don't -- if the10

parties continue to confine their universe of discourse to11

EBITDA with some slight adjustments, I'm trying to understand12

why you would toss it out. 13

One of the reasons you said you tossed it out is14

because you're aware of the continuing controversy over15

recurring and non-recurring adjustments.  The other factor16

you're now saying is that both parties never agreed to what17

the EBITDA is?  I thought they did agree to what the EBITDA18

was.  They only -- but they simply said it doesn't matter19

because they were operating at multiple levels of discourse.20

You had written statements that said one thing and21

then they had private understandings which said another.22

THE WITNESS:  I personally never saw or heard23

anything that said both sides agreed on a number for EBITDA. 24

They certainly agreed on values in doing the deal itself, but25
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 you know, if you look even to the professionals in this case,1

Mr. Nielson comes to a normalized EBITDA in the $3 million2

range.  Mr. Cimasi, in his guideline company approach, uses a3

EBITDA of 6.6 million, but if you go back to his discounted4

cash flow, he has embedded in 2001 a normalized EBITDA of 13.65

million. 6

So there's a great degree of controversy, and I7

believe this method in this context to be superior.8

THE COURT:  Well, either Mr. Nielson got it right or9

wrong or Mr. Cimasi got it right or wrong, or they were both10

wrong or they were both right, so I mean, I don't know how to11

stack that out, but you're simply saying that in your expert12

view EBITDA is not as reliable metric as the ones you used?13

THE WITNESS:  I believe that to be the case here14

now, yes.15

THE COURT:  All right.  Okay.  Any further, Ms.16

Murch?17

MS. MURCH:  Yes, Mr. Peltz, or Judge, we're moving18

to the second methodology that Mr. Peltz utilizes.  So we're19

done with the first one.20

BY MS. MURCH: 21

Q. Mr. Peltz, if you could turn to tab C-2 now, the22

guideline transaction multiple approach?  And for convenience,23

I'll just refer to this as the transaction approach.24

Can you tell us briefly how the transaction approach25
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differs from the company approach?1

A. Yes.  first of all, the transaction approach uses private2

transactions from a database versus guideline companies, which3

uses publicly available data.  That's the most significant4

difference between the two.5

THE COURT:  Which one are we working on?  What page6

is this, Ms. Murch?7

MS. MURCH:  Judge, tab C-2, the first page.8

THE COURT:  I'm still there, right?9

MS. MURCH:  No.  You were at C-1, I think the second10

page. We're moving to tab C-2, which on the top says,11

"Transaction Approach" in the box.12

THE COURT:  Okay.  So C-2 begins at page 3,278?13

MS. MURCH:  I believe so.14

THE COURT:  All right.15

Q. Mr. Peltz, please go ahead.16

A. So the transaction approach uses private companies'17

transactions versus the guideline company approach, and18

therefore, there's some adjustments to your methodology.19

Q. Mr. Peltz, can you tell us what weight you gave this20

transaction approach in terms of your report?21

A. In my report I relied on the guideline companies approach22

and used the transaction approach as a test.23

Q. And why did you utilized it as a test?24

A. If you -- if I used the transaction approach and reached25
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a wildly variant conclusion, I'd have to go back and1

reconsider my methodology.2

THE COURT:  So this is some kind of collateral test?3

THE WITNESS:  Yes.4

THE COURT:  And where are you getting this from?5

THE WITNESS:  The -- getting?  I'm sorry, Judge?6

THE COURT:  What is the source authority for your7

reliance on the transaction approach as a test to the weight8

to be assigned to guideline companies?9

THE WITNESS:  The source is a professional judgment,10

but it's based upon the fact that I felt I had good guideline11

company comparables in this context, but did not have a very12

good set of transactions.13

Q. And Mr. --14

THE COURT:  Well, then if you didn't have a good set15

of transactions, why would you test the guideline companies?16

THE WITNESS:  Again, it's --17

THE COURT:  It would tell me that you couldn't test18

them.  You didn't have decent data.19

THE WITNESS:  Again, if you came up with some wildly20

variant approach, you might go back and look at the decisions21

you made on the guideline companies.22

Q. Mr. Peltz, are you saying -- let me back up.23

THE COURT:  I'm trying to understand whether you are24

or are not relying upon the transactional approach to test the25
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guideline companies, and I thought you said that if the number1

was wildly variant you'd have to go back and reassess it, but2

maybe it's just a spurious correlation.  It happened to fall3

out, but if you don't have good data on the transactional4

approach, then I don't know how you can test on anything on5

that.6

Q. Mr. Peltz, can you explain your statement in terms of the7

data for the transaction approach?8

A. In terms of the data?9

Q. Yes.10

A. It was hard to find comparables that were within a11

reasonable period of time, and they -- it was also hard to12

find them that were comparable in size, and so it was far less13

reliable, but it's common to perform the test, and you know,14

if you had wildly divergent results I may have said, okay,15

I'll stay with the guideline company because I don't have good16

comparables, or I may have gone back and considered guideline17

company approach, but it's very common to utilize -- to do the18

computation for more than one approach without necessarily19

ultimately relying upon --20

THE COURT:  Without having data -- reliable data21

you're going to test a number against stuff that's hard to22

find that's comparable in time or size, which tells me that23

you can't really rely upon this test to do anything, and24

whether people use it or not, you know, we're again going to25
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whether or not the methodologies here are sound.1

Q. Now Mr. Peltz, does this in any way, your statement bear2

upon the fact that the guideline company approach is more3

reliable because it's based on public transactions?4

A. Yes.5

MR. STRUB:  Objection.  Leading.6

MS. MURCH:  I'll rephrase.7

Q. Mr. Peltz, in determining the differences between the8

transaction approach and the company approach, you testified9

that there are differences.  One uses public, one uses10

private.  Can you explain the weighting in your report based11

on those two distinctions?12

A. Well, as I testified to before, generally the private13

company data is less reliable because of its -- the lack of it14

in amount as well as the scrutiny that it's subjected to.15

Q. Mr. Peltz, is there any professional literature that you16

read that supports your belief that the transaction approach17

is generally less reliable than the market approach -- the18

company approach?19

A. Yes.20

Q. And who would that would be -- what would that be?21

A. Shannon Pratt in his "Market Approach to Valuing a22

Business."23

Q. Mr. Peltz, where did you obtain the information for this24

transaction approach from?25
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A. I utilized Factset, but Factset derives its data from1

Merger Stat, which is --2

THE COURT:  Well, it's called, Fact, F A C T?3

THE WITNESS:  S E T, yes.  One word.4

THE COURT:  Factset, which is a database that's5

derived from Merger Stat?6

THE WITNESS:  It derives its data from Merger Stat7

and then sorts it and puts -- and does analysis for you.8

THE COURT:  Okay.9

Q. Now --10

THE COURT:  So that's data from public companies?11

THE WITNESS:  Private companies.12

THE COURT:  Well, okay.  All right.  Thank you.13

Q. Now Mr. Peltz, on tab C-2 I see at the top there, "TIC14

over revenue."  What does that "TIC" stand for?15

A. Total invested capital.  It's the same as equity value.16

Q. Is that the same as enterprise value?17

A. Oh, I'm sorry.  Enterprise value.18

Q. Okay.  And what does the number --19

THE COURT:  Where am I?  I'm on C-2, page two?20

MS. MURCH:  Page one, your Honor.21

THE COURT:  Okay.  This is page 3,278, right?22

MS. MURCH:  Yes.23

THE COURT:  All right.  And what am I looking at24

here?25
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MS. MURCH:  There's a box with the number .60 in it.1

THE COURT:  Okay.2

Q. Mr. Peltz, what does that .60 on the box represent?3

A. That represents the multiple utilized to be applied4

against revenue.5

Q. And is there any data from which you derived that .606

from?7

A. Yes.8

Q. And where would I find that in your report?9

A. That would be on the next page.10

Q. Okay.  Now Mr. Peltz, if you look at the next page, I see11

a column that says "EBI over sales."  So you did a revenue12

analysis?  Is that a revenue analysis there, Mr. Peltz?13

A. Yes.  It's sales to entity value.14

Q. And what was the median for the transaction here?15

A. .62.16

Q. And is --17

THE COURT:  Where am I finding that?18

MS. MURCH:  If you go --19

THE COURT:  All right.  I got it.20

MS. MURCH:  Okay.21

Q. Now, is this .62 the number from which you derived .6022

that was in the box on the previous page?23

A. Yes.  I rounded down to .06.24

Q. And what is the coefficient of variation for EV -- EV25
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over sales?1

A. 78 percent.2

THE COURT:  Well, that's pretty high, isn't it?3

THE WITNESS:  It's fairly high.4

THE COURT:  So then I'm not having much confidence5

in this?6

THE WITNESS:  That's correct.7

Q. Now Mr. Peltz, if you look to the next column, which is8

"EV over EBITDA," what's the coefficient for variation here?9

A. 155 percent.10

THE COURT:  Now, are you tossing out Gentiva?11

MS. MURCH:  Judge, Gentiva is not on here.  This is12

-- these are a different set of transactions because it's a13

different approach.14

Q. Mr. Peltz, can you go through on the left-hand side and15

tell me what these companies are on page two of tab C-2?16

A. The -- under "Seller name?"17

Q. "Buyer/seller name," can you explain that?18

A. "Buyer name" is the person who bought it and reported the19

sale, and "seller name" is the company that was sold.20

THE COURT:  Okay.  But if we have Med D in there and21

Med D is aberrational, and you have no data for Chartwell22

Diversified, how much effect is the Med D data going to have?23

 If I look at this with one exception for a company with24

fairly small revenues, it looks like MM Corporation, American25
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Disease Management.  That's under sales, .2 -- I don't know1

whether that's an 8 or a zero or a 9 under the "Entity value2

versus sales," right?  And then when I look at EBITDA, and I3

look at Med D with the exception of Home Health Care4

Corporation of America, which really does appear to be an5

outlier, the Med D number is at least two or three times --6

one and a half times to three times all the other numbers.7

THE WITNESS:  You're talking about EBITDA?8

THE COURT:  I'm talking -- yes.  Entity value over9

EBITDA, and you said that the coefficient of the variation was10

so intense, but it looks like a lot of the coefficient of11

variation is exhausted by the Med D entries.12

THE WITNESS:  Well, there's also that Liberty Health13

Service under EBITDA.14

THE COURT:  Liberty.15

THE WITNESS:  29.0.  I mean, if you sort of just16

scan down the data --17

THE COURT:  Yes.18

THE WITNESS:  -- it's all over the place.19

THE COURT:  I don't see Liberty.20

THE WITNESS:  Home Health Corp. of American, LAHS21

Holdings, Inc. sold Liberty Health Services.22

THE COURT:  Oh, okay.23

THE WITNESS:  And they paid a reported 29 times24

EBITDA.  The data's just scattered.25
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THE COURT:  Okay.  So let's assume I throw that out1

as an outlier, and then the next major outlier is Med D.2

THE WITNESS:  Right.3

THE COURT:  So it seems to me that if I want to4

narrow this company because you think that fewer is better,5

particularly when it's over -- scatter over a range, then I6

knock out Home Health Care and I knock out Med D, and then I7

recalculate entity value as a function of EBITDA, and I'm not8

going to have such a high coefficient of variation, right?9

THE WITNESS:  Oh, absolutely.  That's correct,10

remembering that you're also knocking out one of the more11

current transactions, which is also close in size, and so12

there's some -- my only point is there's also qualitative13

considerations.14

THE COURT:  Liberty Health Services nowhere near15

close in size.  It's $10 million. 16

THE WITNESS:  I'm talking about TLC.17

THE COURT:  So TLC.  Yes.18

THE WITNESS:  I -- my only point is there's19

qualitative considerations in knocking things out.20

THE COURT:  Okay.21

THE WITNESS:  Formulaically, you're absolutely22

correct.23

THE COURT:  And the last thing I would do is put in24

Tender Loving Care as a measure of anything based upon25
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everything everyone has said about TLC, given the tremendous1

write-downs, the overpayment fraud.2

THE WITNESS:  That's today --3

THE COURT:  I wouldn't be looking at EBITDA for TLC,4

for anything.  I'd have to throw it out.  Talk about deviant5

data.6

THE WITNESS:  I'd agree with you.  The question is7

what was known around the time of the transaction.8

THE COURT:  Yes, but you have to make a9

determination about which are the appropriate comparables. 10

You can't put in Med D, Tender Loving Care.  I think even Mr.11

Cimasi took that out.  You can't include that company when we12

already know that its EBITDA was radically overstated.13

Here was a company allegedly that was engaged in14

fraud.  We've had extensive litigation to try to recover the15

sign-up bonuses from the principals.  Those matters were16

settled for a whole bunch of very complicated interlinked17

reasons.  The record shows that we settled with the Savitsky's18

because they were exercising maximum leverage, whether19

legitimate or not, in blocking the approval of disclosure20

statement and plan, and the parties to the settlement made a21

prudent judgment that it was better to get rid of the22

Savitsky's even if you had to settle with them and recover23

less value.24

If the Savitsky litigation had been continued under25
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the retained jurisdiction of the Court, I'm reasonably assured1

that the number in the settlement would have been much more2

adverse to the Savitsky's. 3

In this case because both parties agreed to let4

Addus stay on hold, we didn't have the leverage that Addus5

might have received by coming and actively participating. 6

Addus didn't come in until the confirmation hearing, and then7

it finessed that in a way that's a little mysterious because I8

never held any hearings on the settlement on Addus.  I simply9

saw an objection to the confirmation removed based upon some10

modification of the language in the plan, and we're still11

trying to figure out what that meant.12

So I don't know why I can rely upon your selection13

of comparable companies when there's so much drag, as it were,14

in the coefficient attributable to TLC, and then another15

outlier company that was so much smaller in revenues.  So it16

seems to me to raise some skepticism about the appropriate17

methodology employed in calculating these numbers based upon18

facts commonly known to everyone in this case.19

Maybe Mr. Early doesn't agree that there was such a20

radical overpayment for TLC as Mr. Steinberg likes to argue,21

but we do know that there were substantial adjustments that22

had to be made to the investment in TLC for undisclosed facts.23

MR. EARLY:  Judge, the only thing that I would point24

out to the Court is that the Court has much more extensive25
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knowledge of that than I ever will, but all of that knowledge1

was acquired post the time that this acquisition and this2

valuation and --3

THE COURT:  Yes, but all the knowledge --4

MR. EARLY:  -- needed to be done.5

THE COURT:  -- was acquired before Mr. Peltz did his6

valuation analysis, and then it was, I'm sure if he looked at7

the record in this case all he had to do was read the8

disclosure statement and plan to find out what happened with9

TLC and the adjustments.10

MR. EARLY:  But Judge, again, as I -- and I will bow11

out of this because I believe you should be discussing this12

with Mr. Peltz, as I've said repeatedly to the Court, my13

understanding of fraudulent conveyance and valuation in this14

context, meager though it may be, is that it should be viewed15

through the eyes as of the time the transaction took place,16

and while I appreciate that we now know a great deal more17

about NCFE, Med Diversified, the Savitsky's, and a lot of18

people who I've never met or have no knowledge of, the19

marketplace and the people who were making the deal in January20

of 2002 didn't have that knowledge, and I believe that's21

what's relevant for purposes of this determination.22

MR. STRUB:  Judge, the record will speak for itself,23

but I disagree with that statement.  Mr. Wright testified that24

as of September 11th, 2001 he was aware that NCFE had25
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overfunded TLC.  Mr. Wright admitted that he was aware, and I1

think that the evidence is the market was aware that the2

ownership issue in TLC had not been resolved.  Certainly the3

write-downs, the $200 million in write-downs that we've talked4

about, those were something that the market was aware of. 5

They're in Med's 10-K's, but you know, for the period 2001 --6

THE COURT:  But that was for pre-TLC acquisitions.7

MR. STRUB:  Some -- some of those were, yes, Judge.8

 Those were pre-TLC, but --9

THE COURT:  Okay.10

MR. STRUB:  -- my point is simply that, and the11

record will speak for itself, and --12

THE COURT:  Well, let's just find out --13

MR. STRUB:  -- I disagree with what Mr. Early is14

saying.15

THE COURT:  Let's just find out Mr. Peltz, as part16

of his due diligence in selecting comparables, did you take17

into consideration any of the statements in the disclosure18

statement as amended or in the plan, and did you review any of19

the settlement papers under 9019 motions that were part of the20

global settlements?  Did you look at those papers or not?21

THE WITNESS:  Let me say first --22

THE COURT:  But just answer yes or no, did you look23

at the disclosure statement, the plan, and the final versions24

approved, yes or no?25
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THE WITNESS:  No.1

THE COURT:  Okay.2

THE WITNESS:  But you know, I've been aware of,3

because of our involvement in NCFE I of course, was aware of4

the problems with TLC. 5

The only point I'm trying to make, Judge, is --6

THE COURT:  But if you're aware of the problems with7

TLC, I don't know why you would select it as part of the8

models.9

THE WITNESS:  I'm trying to get you there.10

THE COURT:  Okay.  Go ahead.11

THE WITNESS:  The discussion that you've just had in12

questioning the data revolved around EBITDA.  I utilized13

sales, not EBITDA, and if you look at the TLC transaction, it14

actually brings down the value.  It's not an outlier on the15

high side.  It's quite the opposite.  They paid a lower16

multiple than most of the other companies on entity value to17

sales.18

Secondly, the reason that I utilized Med Diversified19

is that it's one of the only transactions that occurs close to20

the subject transaction, and in fact, while there were some21

issues known about TLC at the time, and I think Mr. Wright22

specifically addressed the fact that there was a significant23

penalty to the government for some mis-coding that was done,24

and some other issues with TLC.  It doesn't mean at that time25
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that the market knew all the fraud and issues that1

subsequently occurred, nor necessarily is it appropriate to2

consider that in my opinion.3

THE COURT:  All right.  Well, you're selecting the4

companies based upon hindsight.  Mr. Early can say, "Well, you5

have to put yourself in the frame of mind as of the date of6

the execution of the stock purchase agreement, but if lights -7

- if issues come to light, facts come to light that would8

cause you to recognize that wasn't the companies that should9

have been included, no matter what effect it had because it10

was such a deviant case, then it seems to me it should have11

been knocked out, and if it increased the value of Addus,12

fine, it increased the value of Addus, but don't put in a13

company whose acquisition price may well have been based upon14

implied or expressed fraud.15

BY MS. MURCH: 16

Q. Mr. Peltz, now the guideline company approach, was that17

the basis for your determination for your report regarding the18

value of Addus?19

A. No, it was not.20

Q. Mr. Peltz, let's talk about -- go back to page C-1.  I'm21

sorry.  I apologize.  C-2, the first page of C-2.22

Now, I see you applied an illiquidity discount of 2523

percent, but no control premium.  Why is that?24

A. Because the transaction approach utilizes control25
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transactions.  These are sales of companies, and so therefore,1

the data that you would derive would include any control2

premiums.3

THE COURT:  This is C-2, right?4

MS. MURCH:  Yes, Judge.5

THE COURT:  Okay.  And you're saying that if I go6

back to C-2, page two --7

THE WITNESS:  Page one.8

MS. MURCH:  Page one.9

THE COURT:  Page one, I'm going to do what?  What's10

it going to tell me?11

MS. MURCH:  We're talking about the illiquidity12

discount, and I believe my question to Mr. Peltz was, "Why was13

an illiquidity discount applied, but not a control premium?"14

THE COURT:  Wait.  Now I'm getting confused.  I'm at15

Exhibit what?16

MS. MURCH:  Tab C-2, the first page.  It has on the17

top, "Transaction approach."18

THE COURT:  Right.  "Trailing five-year19

transactions, dollars in thousands."20

MS. MURCH:  Correct.21

THE COURT:  And what number am I now looking at?22

MS. MURCH:  If you look in towards the middle of the23

page, you'll see in the middle, "Illiquidity discount --24

THE COURT:  Yes.25
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MS. MURCH:  -- at 25 percent."1

THE COURT:  Okay.2

Q. And Mr. Peltz, why did you not apply -- I see you applied3

an illiquidity discount.  Why did you not apply a control4

premium?5

A. The transaction approach utilizes values derived from6

control -- controlling sales, and therefore, any control7

premium would be included in the price.8

THE COURT:  This 25 percent is applied to indicated9

enterprise value on a marketable controlling basis, right?10

THE WITNESS:  Yes.11

THE COURT:  At 140,442, and then -- and that's in12

millions, right?13

THE WITNESS:  Yes.14

THE COURT:  Okay.  And then you apply an illiquidity15

discount of 25 percent equals 35 million plus, and then the16

net number is enterprise value on a non-marketable controlling17

basis of 105.3, right?18

THE WITNESS:  Yes.19

THE COURT:  And then you make an adjustment for20

interest bearing and other obligations?21

THE WITNESS:  Yes.22

THE COURT:  And when you run through all those23

numbers, you come up with 73,860, right?24

THE WITNESS:  That's correct.25
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THE COURT:  And the argument for the illiquidity1

discount of 25 percent is what?2

THE WITNESS:  That it's still an illiquid security3

that's being sold, and some level of discount should be4

applied.  Because I used an illiquidity discount for the5

guideline companies approach, I consistently applied it to the6

transaction approach.7

THE COURT:  Okay.  And this is the transaction8

approach for which you had very limited data?9

THE WITNESS:  I didn't have a good set of comps.10

THE COURT:  All right.11

BY MS. MURCH: 12

Q. Now Mr. Peltz, in addition to the company approach and13

the transaction approach, these two methodologies we talked14

about, did you consider any other factors that would15

substantiate your position that the sale was a reasonably16

equivalent value?17

A. Yes.18

Q. And did you review any documents in connection with that19

determination?20

A. Yes, I did.21

THE COURT:  Wait, wait.22

Q. What kind of documents?23

THE COURT:  Now what am I looking at?  I didn't24

catch -- something about substantiate sales.25
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MS. MURCH:  Judge, we're not looking at any1

particular documents.  We're done with --2

THE COURT:  Okay.3

MS. MURCH:  -- for the time being these two.4

THE COURT:  So you're just asking a general5

question, and the general question, please repeat it, is what?6

MS. MURCH:  Of course.7

Q. Now, in addition to the company approach and the8

transaction approach, these two methodologies we've just9

discussed, did you consider any other factors that would10

substantiate your position that the sale resulted in11

reasonably equivalent value?12

A. Yes.13

Q. And --14

A. I considered that it was an arm's length transaction.15

THE COURT:  A what?16

THE WITNESS:  Arm's length transaction.17

Q. And what -- did you review any documents?18

A. Yes, I did.19

Q. And what kind of documents did you review?20

A. I reviewed a substantial amount of e-mails,21

correspondence, the stock purchase agreement, auditor's22

workpapers, and other documents.23

Q. And did you review the financial statements from the24

years 1997 --25



PELTZ - DIRECT 79

MR. STRUB:  Objection.  Leading.1

THE COURT:  What did you review?2

MR. STRUB:  That was the question she just asked.3

Q. Did your review include any financial statements?4

THE COURT:  Look, you've already testified that you5

didn't use a full-blown valuation method.  You didn't use the6

same methods for valuation for fair market value that others7

used.  So you used an incomplete system.  You said you didn't8

do all the other testing that would substantiate a valuation9

decision.10

You also testified on repeated occasions,11

depositions and others that have already been introduced, that12

you didn't make a valuation analysis for this company.  You13

may have looked at documents, but it didn't rise to the level14

of a valuation because you didn't meet the industry standards15

for preparing a valuation.16

So Ms. Murch, if -- based upon that why are we going17

down the road about what he reviewed, when his review was18

necessarily incomplete based upon the standards of his own19

profession?20

THE WITNESS:  Your Honor, I think that21

mischaracterizes my testimony completely.22

What I testified was that I don't issue valuation23

reports.  I issue expert opinions, and in my expert opinion I24

utilize valuation methodology, which I've just testified to.25
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THE COURT:  Okay.  You use some lesser standard than1

applies to a valuation report.  You don't certify it.  You use2

some of these techniques, but obviously it doesn't rise to the3

level of issuing a valuation report.  Is that simply a4

function of your risk analysis?  Your company doesn't do it5

because it doesn't want to get sued on it?6

THE WITNESS:  No.  My company and people under my7

supervision issue valuation reports under those standards.  I8

believe at the end of the day you do more and different types9

of analysis in issuing an expert opinion than you would under10

a valuation report.11

Certain sections that would be included in a12

valuation report are omitted in my report.  That would include13

a long discourse on the market in question and the history of14

market and some other things.  That doesn't mean were I to15

issue a valuation report that I would utilize any different16

methodology than I utilized today.17

THE COURT:  So what causes you to hesitate on18

issuing a valuation report as an expert witness in this case?19

THE WITNESS:  I don't -- I'm not a certified20

valuation expert, and I don't issue valuation reports.21

THE COURT:  Okay.  So then why should I listen to22

your testimony about valuation if you're not a certified23

expert?  Now you're not testifying as a certified expert. 24

You're testifying as a non-certified expert, which raises the25
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question whether you're an expert at all --1

THE WITNESS:  Well --2

THE COURT:  -- on valuations.3

THE WITNESS:  -- certainly that's always the4

question sitting as an expert.  I would tell you that I have5

been admitted as an expert on valuation issues in a number of6

cases in a number of jurisdictions across the country, as well7

as that my experience in dealing with valuation and value8

issues qualifies me as an expert.9

THE COURT:  It still doesn't tell me about the10

methodology you use.  It just tell me that other judges have11

accepted you as an expert.  You got to get past this judge,12

and we're still at the voir dire about what methods you used,13

and you've already said that -- you admitted in -- you omitted14

from your report a number of the considerations that go into15

the preparation of a valuation report, and even though your16

company does issue valuation reports, you chose not to do it17

in this case, and I'm trying to understand why. 18

Either you weren't paid enough, you didn't have19

enough time, you don't want the liability, or you don't have20

the necessary certification.  So if you couldn't certify, then21

presumably someone else in your company could have certified22

under your supervision.  It wouldn't have been Scott Peltz's23

individual statement.  It would have been someone else's, but24

under the same firm, but you chose not to do that.25
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So then I have to determine, what do I do with your1

report?  But I hear you.  I hear what you said.2

Go ahead, Ms. Murch.3

BY MS. MURCH: 4

Q. Now Mr. Peltz, did you review any financial statements?5

A. Yes.6

Q. And for what years?7

A. I believe it was either '96 or '97 to 2002.8

Q. Okay.  And what is your belief about the parties in this9

matter?  Do you believe they were sophisticated?10

MR. STRUB:  Objection, your Honor.  This is11

absolutely the substance of his opinion.12

MS. MURCH:  Judge, what I'm getting at here is that13

Mr. Peltz testified this was an arm's length transaction, and14

that it was part of his methodology in coming up with the15

values he did, and we're trying to get at what he based that16

methodology on.17

MR. STRUB:  And Judge, my -- in our motion in limine18

this was one of the issues we raised.  Mr. Peltz has nothing19

to add, and he admitted this in his deposition.20

THE COURT:  I know.21

MS. MURCH:  Judge, my only argument is if it's the22

basis for his motion in limine and we're voir dire'ing, this23

would be the perfect time to raise it.24

THE COURT:  I said that we're going to, rather than25
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argue this in a motion in limine at this point, in advance I1

was going to go through the voir dire and make a determination2

whether his methodology met the Daubert standards, and he's3

already testified that he isn't a certified expert, which4

presumably means he doesn't have the same recognized peer5

reviewed skill set. 6

So what he reviewed doesn't seem to me to be7

entitled to very much weight, and it may be such that I8

shouldn't listen to any of this because the methodology is not9

consistent with the professional standards.  He doesn't have10

the certification which others have.  The fact that some11

judges allowed him to testify in other contexts on valuation,12

and I don't know how many of these cases had to do with13

testimony on hundred percent shares in a failed acquisition.14

  We did go through a number of his cases.  I didn't15

hear any one that was directly on point, but under these kinds16

of circumstances, I don't know what I'm going to gain as the17

finder of fact from continuation on this method, so I'll let18

you make your proffer, and then we're going to move on.19

MS. MURCH:  Thank you, Judge.  I'll be brief.20

THE COURT:  Take as much time as you want.  Just21

make your proffer.22

MS. MURCH:  Judge, do you want me to make -- do you23

want me to personally make the proffer?24

THE COURT:  Yes.25
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MS. MURCH:  Judge, I would proffer that Mr. Peltz1

would testify that the parties were sophisticated commercial2

entities, and that it played a role in his determination as to3

whether this was an arm's length transaction, that Med4

Diversified's due diligence also played a role in his5

determination.  To the extent that Med Diversified discovered6

that there were issues in connection with the HME receivables7

and the workers compensation, they were fully aware of those,8

and took those adjustments into account when tendering a9

purchase price.10

I'd also proffer that Med's extensive discussions --11

THE COURT:  You were talking about a proffer of what12

Mr. Peltz went through.13

MS. MURCH:  Peltz would testify, yes.14

THE COURT:  Yes.15

MS. MURCH:  Also that Med's discussions with Addus16

prior to the stock purchase agreement factored into his17

determination in that it involved the HME receivables and18

workers compensation, and that those two issues were directed19

or factored into the purchase price, therefore, making both20

Addus and Med Diversified parties who were part of an arm's21

length transaction.22

Mr. Peltz would further testify that in light of his23

professional experience, including his experience as a trustee24

in bankruptcy, as a plan administrator in bankruptcy in25
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evaluating this transaction, in looking at the documents, as1

well as his experience in restructuring insolvency and2

bankruptcy, this in fact was an arm's length transaction.3

That would be my proffer, Judge.4

THE COURT:  Okay.  All right.  Move on, or are we5

done?6

MS. MURCH:  We're done on that aspect.  We're7

heading towards Black Shoals, Judge.8

BY MS. MURCH: 9

Q. Now Mr. Peltz, let's back up and talk about one of the10

fundament facts needed for your --11

MR. EARLY:  Excuse me, Judge.  Are we at a12

convenient breaking point for ten minutes?13

THE COURT:  Yes.  It may take a little longer. 14

Unfortunately, well, come back at 5 of, but I may be a little15

delayed.  I've got to make some important phone calls, but16

thank you.17

MR. EARLY:  And Judge, off the record, if Mr.18

Steinberg could approach with me, I have just --19

(Off the record/On the record)20

THE COURT:  I'm sorry, I was so delayed, but --21

MS. MURCH:  Not a problem, Judge.22

THE COURT:  -- go try to use the telephone system.23

BY MS. MURCH: 24

Q. Mr. Peltz, let's back up and talk about one of the25
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fundamental facts needed for your methodologies, the purchase1

price.2

Now, did you look at the purchase prices to be paid under3

the stock purchase agreement, the modification, and the first4

amendment?5

A. Yes.6

Q. Mr. Peltz, there is a demonstrative exhibit.7

MS. MURCH:  Judge, you should have it as well.8

THE COURT:  All right.9

MS. MURCH:  It looks like this.  It's called10

"Various purchase prices regarding Addus Healthcare."11

THE COURT:  Right.12

Q. Now Mr. Peltz, does the information in this demonstrative13

exhibit appear to be accurate to you?14

A. Yes.15

Q. And what was the purchase price to be paid by Med under16

the stock purchase agreement on January 8th?17

A. $75 million.18

Q. And can you tell me -- can you flush this out a little19

bit for me, how you determined the purchase price?20

A. How I determined the purchase price?21

Q. Yes.  For January 8th under the stock purchase agreement.22

A. By looking at the stock purchase agreement and for the23

shares.  Well, you know, the cash and notes speak for24

themselves, and then the shares were valued using the stock25



PELTZ - DIRECT 87

price of Med Diversified on that day.1

Q. And approximately what was the price about?2

A. I believe it was like $1.87.3

Q. Now, in connection with this exhibit did you --4

THE COURT:  Did you include within this satisfying5

the outstanding letters of obligation with respect to the6

letters of credit?7

MS. MURCH:  Judge, you read my mind.  That was my8

next question.9

Q. Did you include certain post-closing obligations, Mr.10

Peltz?11

A. No, I did not.12

Q. Okay.  And which such obligations did you exclude?13

MR. STRUB:  Judge, I would object to this.  This is14

-- your question is not within what Mr. Peltz defined as post-15

closing obligations in his report.  It's misleading.16

THE COURT:  I'll sustain it.17

Mr. Peltz, are you aware that there was as part of18

this deal an understanding between the parties that the19

letters of credit that were issued by LaSalle National Bank20

and/or Walter Heller by this facility had to be paid with21

substitute letters of credit from some other institution?22

THE WITNESS:  Yes.23

THE COURT:  And where is that number?24

THE WITNESS:  The requirement to essentially change25
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lenders and pay off the outstanding line of credit is not1

included in the purchase price.2

THE COURT:  And why is that?3

THE WITNESS:  Because it's not an unusual agreement4

in a sale of a company that a lender may want to exit, but the5

assumption is -- first of all, the analysis that I did related6

to the purchase of the stock, and the purchase of the stock is7

net of any debt transactions, but the assumption is that, you8

know, as part of the transaction you'd find another lender or9

to the extent they paid off the debts, the values would10

commensurately go up.11

THE COURT:  If I have to pay out -- if I have to12

satisfy Mr. Wright's loans to his company, 3 to $4 million,13

and I have to replace the letters of credit, which means I14

have to satisfy them from the outstanding banks, then I don't15

know why you would exclude those numbers.  It's not a question16

of whether the bank may or may not want to exit.  If your17

obligations are to satisfy all of the obligations of the18

company to various entities who extended credit, then I don't19

understand why you don't add the 3 to $4 million that had to20

be paid to Mr. Wright from the company, and I don't know why21

you don't include the letters of credit.22

So you seem to be shorting the dollars that Med23

Diversified would have to expend to close the deal.24

THE WITNESS:  Well, in the context of a deal25



PELTZ - DIRECT 89

generally you presume that the debt, the requirement that1

LaSalle and Heller be paid off is simply a requirement of2

finding another lender, but also, if you think about the3

computation to arrive at equity value, the value of the stock,4

you come to entity value, which is the value of stock and5

interest-bearing debt, and you subtract it.  If that was paid6

off, the value of the company would increase commensurately.7

THE COURT:  To get to equity, it's after debt.  So8

if you have outstanding debts on the balance sheet of the9

company, those have to be treated as outstanding obligations.10

 If you want to get to equity, then you have to pay off all11

the debts, whether you replace the lender or not.12

The money has to come in to Med D and go out to Med13

D.  I mean it has to go into Addus and go out to Addus in14

order to satisfy certain obligations to close.  So I15

understand why you exclude these substantial debts.  They're16

on the balance sheet.  Of course if they were paid off the17

value of the equity would increase, but so would the purchase18

price dollar for dollar.19

So I don't understand your calculations.  I don't20

understand how you exclude certain known transactions at the21

time.  Now if you're telling me these things only surfaced in22

the modification and the first agreement, then I stand23

corrected, but I don't see that it does because you go from 7524

million to 77.5 to 79.5, and I'm not seeing in here -- maybe25
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it's here somewhere and you'll go through it, Ms. Murch, but I1

don't see it.2

Ms. Murch, is it your representation that under the3

stock purchase agreement none of the obligations of Addus to4

Mr. Wright had to be satisfied, and none of the letters of5

credit had to be paid off?6

MS. MURCH:  Judge, first of all in response, I'm not7

representing anything.  I'll let the witness testify, but what8

I would argue or what I believe Mr. Peltz is trying to say --9

testify to, the purchase price was for a stock purchase10

agreement.  Mr. Peltz, in doing his calculation, excluded11

those numbers because he was trying to derive the actual value12

of the stock, the equity, and I'll let him further --13

THE COURT:  I heard what he said, but it seems to me14

that lawyers ought to be able to stipulate what the terms of15

the deal, and I don't understand why that should be a mystery16

at this point.17

You both have read the stock purchase agreement. 18

You've heard the testimonies, so is it now -- it remains a19

disputed issue of fact of what the purchase price was under20

the stock purchase agreement, Mr. Early?21

MR. EARLY:  Your Honor, the only dispute remains as22

to how that purchase price should be considered by the Court23

with respect to the value of Addus.  There's no question there24

had to be satisfaction of the debt in some source.  That was25
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really the subject of the entire modification agreement1

because Med at that point requested Addus to go back to Heller2

and LaSalle and convince them to stay on in effect when they3

had refused.4

THE COURT:  Okay.  And --5

MR. EARLY:  But that's not the subject of dispute6

between the parties.  That's a subject of dispute between the7

expert witnesses.8

THE COURT:  Okay.  I'm not sure that helps me, but9

go ahead.10

THE WITNESS:  Before we move on, could -- I would11

just point out to you, Judge, the debt is account for by12

virtue of subtracting it from entity value, in the computation13

of equity value on the valuation.14

BY MS. MURCH:  15

Q. Mr. Peltz --16

THE COURT:  The debt is accounted for by what?17

Q. -- can you --18

THE WITNESS:  Virtue of the subtraction of interest-19

bearing debt and other obligations from entity value in order20

to come to equity value.21

THE COURT:  Okay.  But all we're talking about is22

price.  We're not talking about value.  I understand the23

distinction, and what I'm saying is I can't understand where24

your numbers are coming from because as I understood it, based25



PELTZ - DIRECT 92

upon all the testimony and the review of the documents, there1

were several additional items that had to be satisfied under2

the stock purchase agreement.3

Either I have misrecollected, and that's quite4

possible, and that's why I thought attorneys on both sides5

would be able to agree when you look at the stock purchase6

agreement how you calculate the purchase price, and that seems7

to be something that -- and maybe you have a different reading8

than the lawyers.  Okay.  So I'll listen to your reading, but9

it seems to be inconsistent with the facts about which there10

should be very little dispute.11

Mr. Cimasi didn't look at the letters of credit.  He12

said he didn't have the documents so he didn't bring it into13

consideration, and when you looked at the documents, I don't14

know what you looked at.  Did you look at any of the15

obligations that ran between Addus and Heller and LaSalle16

National Bank, or did you ignore those?17

THE WITNESS:  No.  I --18

THE COURT:  Or did you deduct all of those you said19

in determining your entity value?  Well, we're not talking20

about entity value.  Right now we're just talking about price.21

 That's what the chart says, "Various purchase prices," and22

maybe you have to make adjustments to get to value, but if I'm23

going to start with a base, I need to know why there's such a24

substantial variance between your computation of the price,25
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Mr. Wright's computation of the price, and everybody else, and1

I thought you were all using the same set of documents. 2

Either it's in the stock purchase agreement or it's not in the3

stock purchase agreement. 4

If it's some collateral understanding, oral, okay,5

you wouldn't take that into consideration, but you're telling6

me you went through all the transaction documents, and yet7

you're showing a purchase price that seems to be inconsistent8

with what I understood both parties agreed was the purchase9

price, never mind the value.  We'll get to the value maybe.10

All right.  Look, you said what you said.11

We'll go on, Ms. Murch.  I'll just continue to be12

quizzical about it in my own mind.13

BY MS. MURCH: 14

Q. Mr. Peltz, did you -- can you tell me what a terms to15

cash analysis is?16

A. An analysis of the present value of the deal.17

Q. And did you perform a terms to cash analysis as of the --18

of the deal as of January 2005?19

MR. STRUB:  Objection, your Honor.  This is the new20

opinion that we've spoken of extensively, and we didn't21

receive any sort of supplemental report from Mr. Peltz, so22

it's the same -- the same position.  This was not something23

that was included in his opinion.  It's not something we've24

had an opportunity to cross examine him about.25
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THE COURT:  All right.  Your objection's sustained.1

MS. MURCH:  Judge, you know what?  If I may be heard2

on this?  On August 29th, 2005 the Court requested that Mr.3

Cimasi go beyond the findings of his report and reduce the4

value of the purchase price under the stock purchase5

agreement, including promissory notes and stock to cash.6

THE COURT:  You're going much too fast, Ms. Murch. 7

I can't follow you.8

MS. MURCH:  Sure.9

THE COURT:  When Mr. Cimasi was testifying --10

MS. MURCH:  Was on the stand.11

THE COURT:  -- I asked him what?12

MS. MURCH:  You asked him to reduce the value of the13

purchase price under the stock purchase agreement, including14

promissory notes and stock to cash.  This is the trial15

transcript of August 29th, pages 305 to 309.16

Mr. Cimasi said he would do that for you, and he17

called his calculation a terms to cash conversion.  This is18

the trial transcript, August 29th.19

THE COURT:  Let me take a look at it, please.20

MS. MURCH:  Okay.  I believe I quoted it to your21

Honor at length in our supplemental objection.22

THE COURT:  If you have it -- look, if you have it23

marked up and you don't want me to see your markings, okay,24

but can you show me this transcript that you're telling me25
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gives  you an opportunity to ask these questions of --1

MS. MURCH:  I should add --2

THE COURT:  -- Mr. Peltz over Mr. Strub's objection?3

 If you have those pages -- we have a lot of papers here.4

MS. MURCH:  Judge, I have the transcript.  It's in5

the car.6

THE COURT:  Okay.  Well, I don't want --7

MS. MURCH:  We can get those for you.8

THE COURT:  I don't want to send you out to the car.9

 It may be raining out there.10

MS. MURCH:  Mr. Early's going to get that, but we11

can come back to this.12

THE COURT:  Okay.  I'm just looking at -- you said13

it's attached to something.14

MS. MURCH:  We'll get those transcripts, Judge.15

THE COURT:  All right.  Then we'll come back to16

this.  Not now.  Okay.  Go ahead.  You're going to have to lay17

the foundation for this question.18

MS. MURCH:  Okay.19

THE COURT:  All right.  Next.20

BY MS. MURCH: 21

Q. Now Mr. Peltz, let's look at the second box here.  Do you22

know if there was any modification regarding the stock23

purchase agreement?24

A. Yes.25
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Q. And you -- what was the purchase price you calculated1

under the modification?2

A. 77.5 million.3

Q. And how did you calculate this number?4

A. Based on the modification utilizing the cash and notes5

and the notes payable in cash or stock at its face.6

Q. Now, I see on the first box we have shares of Med stock7

at 20 million shares, and in the second box we have notes8

payable in cash or stock.  Can you explain this difference9

here?10

MR. STRUB:  Objection, Judge.  Lacks foundation. 11

The witness -- the percipient, Mr. Wright, has already12

testified about these deal terms, which are somewhat different13

than what Mr. Peltz has, so Mr. Peltz's testimony is also14

irrelevant.15

THE COURT:  Well, I'll let him testify.  It's not16

irrelevant.  I mean, it's surely something that I need to17

understand because it's not consistent with what I understood18

to be the purchase price under the modification. 19

So I'll let Ms. Murch go on just so I can at least20

understand the method used by Mr. Peltz.  I mean, there is a21

discernible change in categories.  It says, "Shares of Med22

stock, 20 million shares," and then I have, "Notes payable in23

cash or stock."  It says 40 million, and since that appears to24

be a material change in the category, I'll let explain why he25
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would have added this notes payable in cash or stock at $401

million, and doesn't say anything about shares of Med stock.2

So Mr. Peltz, why don't you explain this entry if3

you can?4

THE WITNESS:  My understanding of the modification5

was that the 20 million shares of Med stock was replaced by a6

note, which was payable in cash or stock with a face value of7

$40 million.8

THE COURT:  The note had a face of what?9

THE WITNESS:  $40 million.10

THE COURT:  Okay.  But if it could be satisfied in11

shares, and the shares were trading at $1.87, was there any12

way you could determine what the number of shares were or is13

it simply whatever shares there are it takes to pay $4014

million, whatever the price is at?  Is that what you're15

telling me?16

THE WITNESS:  I don't remember the terms of how the17

stock portion was, off the top of my head, how they arrived at18

the number.19

THE COURT:  Okay.  And the notes payable were notes20

payable to whom, from whom?21

THE WITNESS:  I believe they were notes payable from22

Med Diversified to the shareholders of Addus.23

THE COURT:  Okay.  So on the face of the agreement24

under the modification agreement, these notes could be25
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satisfied in cash or stock at Mr. Wright's option?  Is that1

what your understanding was?2

THE WITNESS:  I believe it was his option in cash or3

transactionally registered shares to the best of my4

recollection.  I haven't looked at the term in a long time.5

THE COURT:  Okay.  And in your review of the6

transaction documents, you didn't come across a certain side7

letter?8

THE WITNESS:  I did.9

THE COURT:  You came across that?10

THE WITNESS:  I'm aware of the side letter.11

THE COURT:  Okay.  And what effect does that have on12

your determination of the price?13

THE WITNESS:  This is merely a determination of the14

face value of the -- of the deal at that point.  Obviously to15

the extent that Mr. Wright was able to receive either $4016

million of note or of stock, the concept would be that he felt17

it was worth at least $40 million.  I'm not sure my analysis18

goes beyond the face of the agreement.19

THE COURT:  Okay.  So you don't take into20

consideration that if he waived his option in a letter21

agreement in connection with this transaction, that that would22

have had some effect on the value of the shares because at23

least according to his counsel, if he didn't preserve that24

option throughout the end of the period, then the shares could25
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not be treated as transactionally registered, and then we1

don't know what the shares would be worth, but they wouldn't2

be worth their public trading value.3

THE WITNESS:  I'm aware that there are issues.  It's4

not included in the face of my report.5

THE COURT:  Okay.6

BY MS. MURCH: 7

Q. Now Mr. --8

THE COURT:  So you're relying upon the terms of an9

agreement.  You're aware of the letter, but you haven't built10

the letter into your analysis.  Is that correct? 11

THE WITNESS:  That's correct.12

THE COURT:  And do you believe that this letter13

should be treated as part of some integrated agreement,14

treating the side letter as part and parcel of the agreement?15

THE WITNESS:  I don't have -- I'm not a lawyer, and16

I don't know how a side letter effects the agreement itself. 17

I'm aware of the issue, but what I would say is the test that18

I employed would be more rigorous because the side letter,19

particularly if you consider it that if indeed your assertion20

is correct that they wouldn't be transactionally registered21

and illiquid --22

THE COURT:  It's not my assertion.  It's Foley23

Lardner's assertion.24

THE WITNESS:  Whatever.  Whoever's assertion it is,25
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it would only serve to reduce the value, not increase it.  So1

here I'm testing the maximum value against my own -- against2

analysis.  I would call it a more rigorous test.3

THE COURT:  Well, but since I'm interested in4

calculating what the purchase price is before we get to the5

maximum value, if it would reduce the purchase price, then6

this number is overstated, so the purchase price would be less7

than $77.5 million, and any derivations you have from the8

purchase price to value, how you convert price to value, would9

be effected.10

THE WITNESS:  That's correct, and I've done the11

computation.12

THE COURT:  All right.  Okay.  We'll see that later.13

 Go ahead.  All right.14

Now, under the purchase price under the first15

amendment, that's where we are, Ms. Murch?16

MS. MURCH:  Yes.  We're actually moving down to the17

third purchase price.18

THE COURT:  Okay.  All right.  So -- and did you19

take into consideration, Mr. Peltz, that there was no executed20

first amendment agreement, that the parties did not both21

mutually sign the agreement?22

THE WITNESS:  I was instructed by counsel in the23

course of my report to assume that the modification -- I'm24

sorry, the first amendment was effective.25
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THE COURT:  Okay, but you've been in this business a1

long time.  You may be instructed, and maybe that's one of2

your assumptions, but when you reviewed the documents and3

didn't find a jointly executed agreement, wouldn't that cause4

you to have some hesitations before determining what the total5

purchase price was?6

THE WITNESS:  Well, my assignment was to determine7

the purchase price under the first amendment.8

THE COURT:  As if it existed?9

THE WITNESS:  That's correct.10

THE COURT:  As if it were binding, if it were11

jointly executed, if it was valid, if it were properly12

authorized by boards of directors.  Lots of ifs there, right?13

THE WITNESS:  Yes.14

THE COURT:  And you're aware of all that, and you15

simply said, "Assuming for purposes of analysis, sometimes16

referred to as arguendo, in italics, assuming for purposes of17

analysis the first amendment was effective, then your18

calculation is 79.5, right?19

THE WITNESS:  That's correct.20

THE COURT:  And you have a $2 million increment on21

the notes payable in cash or stock, and those are your22

numbers, right?23

THE WITNESS:  Yes.24

THE COURT:  Okay. 25
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BY MS. MURCH: 1

Q. Now Mr. Peltz, how did you again determine the purchase2

as of February 14th?3

A. Utilizing the cash obviously on its face and the notes at4

their face value.5

Q. Okay.  Now Mr. Peltz --6

THE COURT:  Why would you -- okay.  You're assuming7

that Med D would have the capacity to close on this8

transaction, correct?  Not only is the first amendment9

effective, but at all relevant times Med has the capacity to10

close under this agreement, right, has the wherewithal?11

THE WITNESS:  Well, that's a good question.  In12

order to test the reasonably equivalent value --13

THE COURT:  Okay.14

THE WITNESS:  -- agreed to between the parties --15

THE COURT:  Yes.16

THE WITNESS:  -- I don't know whether you have to17

say -- I guess there's an assumption that the parties would18

close, but you can test the values --19

THE COURT:  We're not talking about value.  We're20

talking about price. If the debtor was insolvent as of the21

date it entered into this agreement, what leads you to go22

through any calculations if they were never capable of closing23

as of that date and we're looking at that date as dispositive24

for determination, using Mr. Early's words, we're looking at25



PELTZ - DIRECT 103

it not in hindsight, but as of the date of the transaction,1

and there's a stipulation between the parties that Med D was2

insolvent. 3

Then what is the point of going through this4

hypothetical exercise to compute a purchase price under the5

first agreement, assuming it were effective, assuming that in6

fact the funds were available contrary to the insolvency of7

Med as stipulated?  So I don't know why I'm going down this8

road at all to calculate the purchase price for a transaction9

that as of the date of execution could not have been closed.10

MR. EARLY:  Judge, just for the record, we agree11

that we have stipulated to the insolvency of Med as of January12

of 2002, but that's not what was known to the parties.  That's13

not what the record is.  That's not what Mr. Wright's14

testimony was.  That was not known to Addus at the time.15

To the contrary, the record is replete both in16

documents and in testimony from Mr. Wright that Med repeatedly17

represented its ability to close, its willingness to close.18

THE COURT:  Yes.  It's just contrary to fact, that's19

all.  His belief was radically mistaken.20

MR. EARLY:  And --21

THE COURT:  My only question is what credibility22

should I give to his belief, but I'm not talking about his23

belief.  I'm talking about the state of the record in which24

parties both stipulated that as of this date, February 14th,25
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Med D did not have the funds available to close.  Whether it1

might get those funds in the future based upon past events is2

highly speculative.3

Whether Mr. Wright believed it or not I don't think4

has any bearing on why do we go through calculating a purchase5

price on an agreement as of the date of its execution which6

couldn't be closed, and then the question is if this could be7

closed at any subsequent date, how would that effect the8

purchase price?9

THE WITNESS:  Do you want me to answer?10

THE COURT:  Yes.  Go ahead.11

THE WITNESS:  The agreement on -- the February 14th12

agreement does not contemplate a closing on February 14th.  It13

is not uncommon in the ordinary world for people to engage in14

transactions where financing or public offerings or other15

liquidity events need to occur in order to consummate a16

transaction.  That of and by itself is not an uncommon event,17

and I've seen that many times.18

THE COURT:  Okay.  But presume the issue here is19

when you look at this and try to characterize what was the20

nature of this beast, this first amendment, it wasn't a21

condition precedent to the performance under this agreement22

that certain liquidity events occur or certain financing23

events occurred because if it was in the nature of an option,24

a debatable proposition, then Med D could simply have walked25
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from it whether they had the financing or liquidity or not. 1

They may have simply decided that there were better deals to2

do and that even though they put out a fair amount of money, 73

1/2 million, it made sense transactionally to walk away form4

it.5

Now, that never happened because at no point in this6

period of time after February 4 through the end of August did7

Med D succeed in raising the funds, and if you looked at the8

records, you recognized that litigation had been brought9

against it by one of its principal lenders, Private Investment10

Bank Limited, during this six and a half month option period,11

that during the same option period Med was engaged in intense12

litigation with NCFE.13

So I'm just trying to understand in determining14

value here why we're going first to look at price under these15

assumptions when the assumptions couldn't be achieved as of16

February 14th or any date thereafter.17

So if you can't close on a transaction, what's the18

relevance of calculating the purchase price of a non-event or19

an event that's so highly contingent that it doesn't have any20

present discounted value?21

THE WITNESS:  Well, I would respond that in order to22

test reasonably equivalent value under the $7 1/2 million we23

have to look to the purchase price and the underlying value of24

the assets to come to any conclusion whatsoever outside of the25
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issue of that -- outside of the issue that there were1

obviously significant impediments, perhaps impossibilities2

ultimately to their closing, but the fact that this3

transaction occurred and occurred in this context is not a4

surprise to me, and I would point you to the fact that in5

National Century Financial Enterprises, approximately one year6

before the case filed bankruptcy and before all this occurred,7

ING, one of the largest financial institutions in the world,8

came in and invested $500 million in Trust VI I believe.  This9

is at a time where there was approximately $2.7 billion of10

securitized debt outstanding, and perhaps the collateral was11

worth 15 cents, 10 cents, and so people rely on transactions12

and things occurring around the time, and ultimately are13

defrauded.14

THE COURT:  Okay.  And at some appropriate time,15

though it's not relevant to this determination, maybe ING will16

be ultimately held liable, although it managed to compromise17

its claims under the global settlements.  So I don't know how18

much ING is going to recover for its investments and what19

effect that's going to have, but because one of the most20

sophisticated financial institutions failed to make an21

adequate investigation of the state of affairs, what's the22

relevance of that to whether or not there's any utility in23

calculating the purchase price on the first amendment?  That's24

all I'm trying to find out.25
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I mean, the stupidity, perhaps the gross negligence,1

or even the criminal intent of ING doesn't have any bearing on2

calculating the purchase price.  So again, you're drawing3

knowledge from your exposure to NCFE, and ING wasn't the only4

one that was taken to the cleaners.  There were all the5

trustees who were investing under the Collateral Trust XII,6

and money was being moved around by NCFE from one trust to the7

other because some trustees had greater leverage at different8

points in time, and under the plan, under the global9

settlement, there were lawsuits predating that or threats of10

litigation between the two Collateral Trusts about where my11

cheese is in the refrigerator, and millions of dollars went --12

millions of dollars went sideways.13

So as part of the settlement, they tried to14

reconcile the accounts because of all kinds of illegal15

transfers, which Mr. Paulson (ph.) was apparently claiming16

some part.17

So I'm more than happy to hold up the collateral18

trustees as exemplars of rash, imprudent, uninformed, corrupt,19

and illegal conduct, but I don't know that they'll ever be20

brought to book.  So I don't know that we're going to go down21

that road any further.22

THE WITNESS:  My only point was that a sophisticated23

investor did due diligence and actually did invest a24

significant amount of money in an entity replete with fraud,25
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and here you have a sophisticated investor embarking upon a1

road to consummate a transaction at this price, and to me2

there seems to be some parallels.3

THE COURT:  Okay.  All right.  Fine.4

Go ahead, Ms. Murch.5

BY MS. MURCH: 6

Q. Mr. Peltz, have you previously stated that Med proposed7

to pay a premium over book value for Addus?8

A. Yes.9

Q. And can you explain what you mean when you state that Med10

paid a premium over book value?11

A. Well, the book value --12

THE COURT:  Are we talking about book value or13

actual value?14

THE WITNESS:  Book value.15

MS. MURCH:  Book value.16

THE COURT:  Okay.17

A. The book value of Addus is the equity values that was18

reflected on the books of Addus at the time.19

Q. Now, is -- when you use the word, "premium" is that like20

a term of art?21

A. Yes.22

Q. So when you say that Med over -- when you say Med paid a23

premium do you meant that --24

MR. STRUB:  Objection, your Honor.  Leading.25
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THE COURT:  What do you understand, Mr. Peltz, does1

premium mean in the industry in which you purport to be an2

expert dealing with acquisitions of hundred percent shares of3

a privately-held company by a publicly-held company?4

THE WITNESS:  The amount by which the purpose price5

exceeds the book value.6

THE COURT:  And why would you look at book value? 7

What material bearing does that have?  Who uses book value for8

anything?9

THE WITNESS:  It has no material bearing.  It was a10

question that I was asked in my deposition.11

THE COURT:  Okay.  All right.12

Q. Mr. Peltz --13

THE COURT:  Go ahead, Ms. Murch.14

Q. Does premium mean overpayment?15

A. No.16

Q. Is it normal for a company to pay a premium over book17

value?18

A. For a going concern it generally is, yes.19

MS. MURCH:  Judge, I have the transcripts here.20

THE COURT:  Okay.21

MS. MURCH:  I only have one copy, but I can give22

those to you.23

THE COURT:  All right.  And how red should I blush,24

Ms. Murch, when I read my transcripts?25
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MS. MURCH:  Not at all.  August 29th.1

THE COURT:  Okay. 2

(Pause in proceedings)3

THE COURT:  Okay.  I read the discussion on the4

record, the colloquy from, is it 305?5

MS. MURCH:  Mm hmm.6

THE COURT:  To 309.7

MS. MURCH:  And then, Judge, if you turn --8

THE COURT:  And Mr. Cimasi never answered the9

question.10

MS. MURCH:  If you turn to page -- the next11

transcript from August 30th, you turn to page 5, it should be12

on that page already, Judge.13

THE COURT:  Now I'm at August 30.14

MS. MURCH:  Mm hmm.15

THE COURT:  Have you filed copies of these16

transcripts with the Court?  Yes?  Okay.  Good. 17

All right.  Now I'm on page 5, and this is two days18

later?19

MS. MURCH:  Mm hmm.  And then if you say Mr. Strub20

asks --21

THE COURT:  Question --22

MS. MURCH:  -- starting on line --23

THE COURT:  -- "When we broke yesterday evening."24

MS. MURCH:  Mm hmm.  Exactly.  Line 14 through 19.25
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(Pause in proceedings)1

THE COURT:  Okay.  I read that.  He again says, "I2

can't answer the question," right?3

MS. MURCH:  Judge, I don't think that's quite4

accurate.  I mean, he started to talk about the cash5

components and then said that in terms of the --6

THE COURT:  He said it was $50 million.  "Cash of7

$50 million is expressing cash, and the fair market value of8

the cash was cash."  "Is that $50 million?"  "Yes.  It's 509

million.  There's promissory notes of 22 1/2 million, however,10

we're not able to put a fair market value on those because we11

don't have the final notes or the final collateral documents,12

and in light of" -- so he doesn't answer that question.  I13

don't have the data. 14

"Such a valuation hypothetically could be done, but15

not with the information we have in the time from last night,"16

and then he goes through all of these qualifications and said,17

"As to the stock, it would be 37,800,000, assuming other18

conditions, namely that there weren't any blockage discounts19

that might occur if someone tried to sell a block that large20

in the open market.  There was debt assumed.  It's my21

understanding now that there was a stipulation of that of22

$28,484,000 and that letters of credit that were required to23

be canceled in the amount of 8,897,000, and assuming that24

those were items that from my reading of the stock purchase25
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agreement had to be paid in cash, and again, cash is at fair1

market value, and that would be a total of $37,371,000."2

"Wait a minute.  I thought you said it was3

80,970,000.  Are you talking about the letters of credit?"4

"8,897,000 is my understanding from the stipulation that --5

it's stipulation number 26."6

So then he goes after hemming and hawing.  He says,7

"If you concede this assumption, concede this assumption, and8

concede this assumption, and all those held true, then it9

would be $98 million.  You would have a total of $98 million."10

 Top of page 8.  "Actually, your Honor, I couldn't read my11

writing.  It's 90,171,000.  All right.  That would have to be12

paid in cash," and then Mr. Strub starts to ask questions.13

Then later on line 17 he asks, "So 90 million in14

cash or thereabouts was the cash price that would be paid for15

the transaction."  Okay.  That's through page 8.16

Okay.  You say because I asked Mr. Cimasi this17

hypothetical question with all of his conditions and18

qualifications that, what, that therefore, you have a right to19

ask this of Mr. Peltz, that somehow I opened the door?20

MS. MURCH:  Judge, the position is that since Mr.21

Cimasi did get a chance to testify what the cash terms would22

be at length, Mr. Peltz should be given the opportunity to do23

likewise.24

THE COURT:  Well, I thought I'd given that on25
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repeated occasions.  I kept asking him, "Did you take into1

consideration X, Y, and Z?" and he kept saying no, so I guess2

you can ask him the question, but --3

MR. STRUB:  Judge, if I can be heard for just a4

second on this?5

THE COURT:  Sure.6

MR. STRUB:  The -- looking at the schedule that7

counsel has given me, it appears that the only differences8

between what Mr. Peltz is going to do -- material differences9

are, you know, once again he excluded the debt from the10

calculation, but then he purports to value these promissory11

notes, and I would suggest that a foundational question to12

determine whether this testimony about the value of the13

promissory notes is relevant is whether Mr. Peltz actually14

reviewed final versions of the promissory notes and the15

collateral documents just as a predicate to his testimony, and16

if he did, I'd like to see them because I don't know if we17

have them in evidence.18

MS. MURCH:  Well, Judge, I'd just respond that I'd19

like to be given the opportunity to walk Mr. Peltz -- he did a20

terms to a cash analysis that was asked of Mr. Cimasi, and21

walk him through what his assumptions were, and if the Court22

disagrees or Mr. Strub disagrees then that can go to his23

weight.24

I -- that would be my response to them.25
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MR. STRUB:  Again, Judge, it's the same problem.  If1

there are no final promissory notes or collateral documents in2

evidence, I don't see how a valuation of these documents,3

which Mr. Cimasi said he couldn't do because he didn't see the4

documents, is relevant in walking him through something that5

we don't have in front of us.6

MS. MURCH:  Mr. -- Judge, the only response I have7

is just because --8

THE COURT:  Mr. what?9

MS. MURCH:  The response is I have is just because10

Mr. Peltz doesn't utilize or base it off the same assumptions11

as Mr. Cimasi does not make it inadmissible, and Mr. Peltz12

should be given the opportunity to testify.  He is Mr. --13

THE COURT:  No, but we're talking about  his14

methodology.  He didn't use that methodology.15

MS. MURCH:  This is Mr. Peltz's methodology for16

terms to cash.17

THE COURT:  Okay.  And so you didn't look at any of18

the -- you didn't review the notes, right?19

THE WITNESS:  No, that's not correct, your Honor.20

THE COURT:  You did review the notes?21

THE WITNESS:  This -- this exhibit --22

MS. MURCH:  And for the record, it's Exhibit 241.23

(Trial Exhibit 241, Calculation of Time Value of Contract24

Extension as of January 8th, Marked)25
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THE WITNESS:  -- is a calculation of the time value1

of contract extension as of January 8th.2

THE COURT:  You're mumbling.  What am I looking at?3

 This is "Deal consideration, present value calculation?" 4

That's the next page?5

MS. MURCH:  Judge, it looks like this.  It has6

Exhibit 241 it should have on the bottom.7

THE COURT:  Well, I've got so many different8

exhibits here.9

MS. MURCH:  Not a problem.  I can get you another10

copy.11

THE COURT:  No.  I -- you gave me 243.  Okay.  This12

is 241.  All right.  Okay.  All right.  So I'm looking at 241.13

 Yes?14

THE WITNESS:  This is a calculation as of January15

8th, 2002, the signing of the stock purchase agreement16

utilizing the documents and exhibits relating to the stock17

purchase agreement.18

THE COURT:  Okay.  But we weren't talking about19

that.  We were talking about the purchase price under the20

first amendment.  We're now going back to the stock purchase21

agreement.22

THE WITNESS:  This is the computation that I was23

asked to perform.24

MS. MURCH:  And your Honor, if --25
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THE COURT:  Yes.  That's as to the first category,1

your 75 million, right?2

THE WITNESS:  Yes.3

THE COURT:  Now you're explaining how you got there?4

THE WITNESS:  That's correct.5

THE COURT:  And what your assumptions were to get6

there?7

THE WITNESS:  Yes.8

THE COURT:  Okay.  So we know that there was a9

modification agreement that was executed, and no one's10

contesting that was executed, so presumably that supersedes11

the first set of calculations.  So I guess I then need to see12

the calculation time value for the purchase price under the13

modification.  Is that what you're telling me?14

THE WITNESS:  The --15

THE COURT:  Here I have a spreadsheet that goes to16

the superseded $75 million transaction, purchase price under17

the stock purchase agreement, right, and if that agreement was18

superseded and both parties agree to that, that it was19

superseded, then this kind of analysis isn't going to help me.20

 It's not relevant to the issues before me.21

So I then have to see presumably comparable exhibits22

for the purchase price under modification.  At least I have to23

see that, and then the question is would I look at anything24

having to do with the discounted or the present value25
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calculation for the purchase price under the first amendment.1

So Ms. Murch, is there a second exhibit, a follow-up2

exhibit to 241 that deal with purchase price under3

modification?4

MS. MURCH:  No, there isn't, your Honor.5

THE COURT:  Okay.  So this is demonstrative of6

nothing that's relevant to the determination by the Court.7

BY MS. MURCH: 8

Q. Mr. Peltz, can you explain to the Court what any9

difference, if any, there would have been between this Exhibit10

241 and a time value calculation of the contract extension as11

seen on January 24th, 2002?12

A. Well, the Court, of course, is entitled to see whatever13

it would like to see, but this computation takes a look at the14

payment of cash notes and delivery of shares, and so to the15

extent that you then went from the $75 million value and16

looking at the present value to the 77.5 and 79.5, you'd see a17

small increase, but not necessarily a material change in the18

computation.19

Q. And can you walk us through that computation?20

A. Yes.  The top part under, "Deal consideration" states the21

terms and the due dates under the stock purchase agreement. 22

As you can see, there's cash and shares due under -- on23

January 24th of 2002, and the promissory -- what I've been24

calling the promissory note is actually two notes, notes 1A25
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and notes 1B, which are due January 8th, 2002.1

THE COURT:  Yes, but rather than rely upon 241, I2

assume that unless Mr. Strub objected, you could generate a3

demonstrative exhibit for the calculation, purchase price4

under modification, so I don't have to edit this or mark it5

up, and for whatever it's worth, he could do the same thing6

for purchase price under the first amendment.7

THE WITNESS:  That's correct.8

THE COURT:  But now you're talking about present9

value calculations.  That's just a discount factor, right? 10

And you're assuming that all of these things -- I mean, I11

don't know where you get a 12 percent rate, combined return on12

capital.  I know what the time period is.  Where did you pull13

the 12 percent number from?14

THE WITNESS:  The 12 percent is derived by taking15

the 6 percent risk-free rate, which is included in actually16

Mr. Cimasi's weighted -- weighted average cost of capital, but17

is a common number, and adding to it the 6 percent equity18

return.  So it's an attempt to build a discount value that19

would be somewhat demonstrative of the --20

THE COURT:  Where's the 6 percent equity return?21

THE WITNESS:  That's also included in Mr. Cimasi's22

weighted average cost of capital.23

THE COURT:  Okay.  But he can stick it in.  Why are24

you adopting it?25
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THE WITNESS:  That's the way I chose to compute --1

THE COURT:  Why is it a 6 percent return, not a 12

percent return or a 500 percent return?  Where do you come up3

with -- I understand the risk-free rate.  You know, presumably4

that's published, it's recognized, but on the 6 percent equity5

return, I don't know --6

THE WITNESS:  That's also --7

THE COURT:  I don't know where you get that number8

from other than from Mr. Cimasi.9

THE WITNESS:  Well, the equity --10

THE COURT:  I need an independent basis for your11

determining that that's a number I should use.12

THE WITNESS:  The equity risk premium is empirically13

derived, and there are annual studies which support it.14

THE COURT:  Okay.  So then I have to know what the15

empirically derived studies are, so I have to know what your16

database is, right?17

THE WITNESS:  That's correct.18

THE COURT:  Okay.  And where is that, and what did19

you rely upon?20

THE WITNESS:  Well, I extracted it from Mr. Cimasi's21

study.  I believe --22

THE COURT:  Okay.  So you didn't make an independent23

--24

THE WITNESS:  I'd have to go back and look at it.25



PELTZ - DIRECT 120

THE COURT:  You didn't make an independent1

determination based upon your review of any methodology or any2

databases, correct?3

THE WITNESS:  Typically --4

THE COURT:  You just plugged in Mr. Cimasi's number?5

THE WITNESS:  Typically, equity risk premiums are6

taken from Ibbotson's annual studies.7

THE COURT:  Whose?8

THE WITNESS:  Ibbotson, I B B O T S O N.9

THE COURT:  Okay.  But did you look at those?10

THE WITNESS:  I didn't look at the study, no.11

THE COURT:  Okay.  All right.  So you just12

piggybacked on Mr. Cimasi?13

THE WITNESS:  I did.14

THE COURT:  Okay.  Go ahead, Ms. Murch.15

BY MS. MURCH: 16

Q. Okay.  And under this calculation, what was the -- what17

was the present value you determined?18

A. Well, in addition to the discount rate, there are19

illiquidity issues relating to the Med Diversified shares. 20

There are restrictions I believe on the amount of trading that21

can be on a daily basis.  For this computation I took the22

value of the shares at 1.89 and discounted them by the 2523

percent illiquidity I had used previously, and then computed24

the present value.25
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THE COURT:  Okay.  But how do you know there were1

restrictions on the amount of shares that could be traded2

daily?  What's the basis?3

THE WITNESS:  I believe that was in the stock4

purchase agreement.  There were fairly substantial5

restrictions.6

THE COURT:  On Mr. Wright, but not in the market?7

THE WITNESS:  By Mr. Wright, that's correct.  There8

were limits, but that limits how you can achieve your value. 9

If you chose to sell them all, you'd have to do it within the10

confines of whatever lock-up had been provided.11

THE COURT:  Okay.12

Q. Now Mr. Peltz, we talked about this is a calculation13

under January 8th.  We talked about what kind of effect it14

would have on January 24th, and can you talk about the $79.515

million purchase versus the original $75 million purchase16

price, what effect that would have on this calculation you17

performed in Exhibit 241?18

A. It would increase it slightly.19

Q. Okay.20

THE COURT:  You'd just have to lay it out, that's21

all.22

MS. MURCH:  Judge, is that something you want to23

see?  We can provide that to you if you like.24

THE COURT:  Well, I mean, I'd like to see the25
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computations so I'm not making adjustments to this, how ever1

small or great.2

MS. MURCH:  Judge, we can provide that to you, and3

I'm actually right now at a convenient breaking point if the4

Court is amenable.5

THE COURT:  Well, how much further do you plan to6

go, Ms. Murch?7

MS. MURCH:  Not too much longer.  We've got to get8

to the Black Shoals methodology.  That's the third and9

probably the most favorite, and we'll try and address that10

after lunch.11

THE COURT:  Okay.  I think it's a waste of time.  So12

how much of -- how much of the time do you think you're going13

to spend in your voir dire on Black Shoals?14

MS. MURCH:  Judge, I -- I would guess a half hour15

tops.16

THE COURT:  What?17

MS. MURCH:  I would say a half hour tops.18

THE COURT:  Okay. 19

MS. MURCH:  But again, if the Court has questions,20

that might --21

THE COURT:  I've already explored my --22

MS. MURCH:  Sure.23

THE COURT:  -- concerns about Black Shoals.  A, it24

doesn't apply notwithstanding the stipulation of the parties,25
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and B, we have all the concerns raised by Mr. Strub that1

presumably would come out in his cross examination of this2

voir dire.  So there's no reason for me to interrupt you at3

all. 4

It seems to me the parties ought to be able to5

stipulate his application of Black Shoals if he used the same6

methods that Mr. Cimasi used, and they're both subject to the7

same major reservation on the part of the Court. 8

I'll leave that to you, see what you can work out. 9

I'll make every effort to be back here by quarter of 1:00.10

MS. MURCH:  Thank you, your Honor.11

THE COURT:  I don't mean to take such a long break,12

but under the circumstances, I have to leave the courthouse.13

MR. EARLY:  Judge, just one other thing.  I noted in14

one of your questions to the witness earlier you made mention15

of the fact that the Court had not had an opportunity to16

review the BDO Seidman management letters to Addus.17

THE COURT:  Right.18

MR. EARLY:  They are --19

THE COURT:  I didn't think anyone ever produced them20

into evidence.  I mean, there was a lot of talk about, but I21

didn't see anyone move them.22

MR. EARLY:  Your Honor, they're -- it's Joint23

Exhibit 109 --24

THE COURT:  Okay.25
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MR. EARLY:  -- for the Court's reference, if you1

would like.2

THE COURT:  All right. 3

MR. STRUB:  I believe they're also included, Judge,4

in Mr. Nielson's report.5

THE COURT:  Okay.  But you didn't ask any questions6

about it, but you're simply saying that since it was alluded7

to on repeated occasions in Mr. Nielson's testimony, even8

though you didn't introduce them for him to comment on, that9

you have no -- neither party has any objection to my reading10

those management letters.  It's an exhibit.11

MR. STRUB:  No, Judge.12

THE COURT:  Right, Mr. Early?13

MR. EARLY:  No objection, Judge.14

THE COURT:  Okay.  Fine.  Thank you, and thank you15

for the guidance. 16

All right.  Court's adjourned until quarter of 1:00.17

(Off the record/On the record)18

THE CLERK:  The matter continues on Chartwell versus19

Addus.20

BY MS. MURCH: 21

Q. Okay, Mr. Peltz, we're going to move on to --22

THE COURT:  I take it you weren't able to resolve23

anything during the break?24

MS. MURCH:  Judge, we'd like to go ahead and proceed25
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with Mr. Peltz' testimony.1

THE COURT:  Fine.2

Q. Mr. Peltz, let's talk about your third methodology, Black3

Shoals.  Now, how did you characterize the $7.5 million4

payment under the stock purchase agreement?5

A. As an option.6

Q. And why did you characterize it as an option?7

THE COURT:  Well, I think the record should reflect8

that it wasn't under the stock purchase agreement.9

MS. MURCH:  Oh, my apologies, your Honor.  I meant10

the first amendment.11

A. It had been colloquial called an option agreement, but in12

the context of contract delay, option agreements or option13

methodology is in my opinion what's appropriate for valuation.14

Q. And does the concept of risk play any factor in your15

evaluation of whether to call this an option?16

THE COURT:  What's the question?  Does the factor of17

risk play anything?18

MS. MURCH:  Risk.19

Q. For example, the fact that Med could walk away from the20

transaction?21

A. Well, the way it was structured, it certainly resembled22

an option, including what you're characterizing as the risk of23

non-execution.24

Q. And would your valuation of the $7.5 million payment25
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change if it were viewed as simply an extension of the first1

amendment rather than an option?2

A. Would my methodology change?3

Q. Right.4

A. No, it would not.5

Q. And why not?6

A. It wouldn't change because the way the value or the7

method to value contract extensions is option methodology.8

THE COURT:  And where in the literature do you find9

that discussed?10

THE WITNESS:  I brought --11

THE COURT:  Peer review literature in which you have12

an extension agreement of an existing contract --13

THE WITNESS:  I brought --14

THE COURT:  -- where does it tell you that it's15

legitimate to apply a technique used in an entirely different16

context of valuing options --17

THE WITNESS:  I brought --18

THE COURT:  -- of publicly-traded securities to19

contract extension agreements or modification agreements?20

THE WITNESS:  I brought two quotes.21

THE COURT:  Two what?22

THE WITNESS:  Quotes from treatises.23

THE COURT:  Okay.  And these are the quotes you24

relied upon in preparing your report, or are these something25
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that you discovered after you had prepared your report?1

THE WITNESS:  Let me say that when you're preparing2

the report you don't necessarily stack up a bunch of textbooks3

and run through them.  You use what you commonly understand to4

--5

THE COURT:  Mr. Peltz, just answer the question that6

was directed to you.  Did you look to these texts that you're7

about to cite after you completed your report, yes or no?8

THE WITNESS:  I would say --9

THE COURT:  If it was after your report, when was10

it, during your testimony, over the weekend, or after your11

report, before you were called as a witness?12

THE WITNESS:  I don't recall exactly when we first13

consulted these textbooks.  We may have consulted some of them14

during the course of preparing the report.  Certainly15

consulted some of them in response to questions subsequent to16

the preparation of the report.17

THE COURT:  So you can't identify at some point in18

time --19

THE WITNESS:  Not -- not a clean breakpoint.20

THE COURT:  -- when you, Scott Peltz, looked at21

these sources?22

THE WITNESS:  That's correct.23

THE COURT:  All right.24

BY MS. MURCH: 25
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Q. And what were those quotes you had, Mr. Peltz?1

A. The first is from a book called, "Real Options, Managing2

Strategic Investment in an Uncertain World."  It's by Martha3

Amram, A M R A M, and Nalin, N A L I N, Kulatilaka, K U L A T4

I L A K A.5

THE COURT:  K U L --6

THE WITNESS:  K U L A T I L A K A.7

THE COURT:  And you found this on your own, you8

found it from Mr. Cimasi's table --9

THE WITNESS:  Oh, this --10

THE COURT:  -- of contents footnotes, or you were --11

or you were referred to it by counsel?12

THE WITNESS:  Oh, no.  I believe we have this in our13

reference library.14

THE COURT:  Okay. 15

THE WITNESS:  It's by the Harvard Business School16

Press.17

THE COURT:  Okay.18

THE WITNESS:  Published by.  On page 11 at the top19

there's a discussion, and it says --20

THE COURT:  Are you reading?  Are you reading from21

something?22

THE WITNESS:  Yes.23

THE COURT:  Well, if you're going to read from24

something, it seems to me we all ought to have a copy of the25
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text.1

Ms. Murch, I'm sure after the question you'll be2

able to give it to us so we can make copies.3

MS. MURCH:  I'll be glad to do that at the next4

break if you want, or if you want now, Judge.5

THE COURT:  I'm not going to stop now.  We got to6

get going.  I was late, so --7

MS. MURCH:  Not a problem.  We'd be glad to provide8

that.9

THE COURT:  All right.10

BY MS. MURCH: 11

Q. Mr. Peltz, what's your -- we'll come back to the exact12

quote.13

What is your second authority?14

A. It's called, "Real Options, Managerial Flexibility and15

Strategy in Resource Allocation," and it's written by Lenos, L16

E N O S, Trigeorgis, T R I G E O R G I S.17

THE COURT:  T R I --18

THE WITNESS:  G E O R G I S.19

THE COURT:  -- G E O R G I A S?20

THE WITNESS:  G I S.  No A.21

THE COURT:  Okay.22

THE WITNESS:  It's MIT Press.23

Q. Mr. Peltz, were there any other sources who --24

THE COURT:  Hold on.  The same set of questions.25
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This was -- you don't recall when you identified1

this?  This comes out of your firm library?2

THE WITNESS:  Yes.3

THE COURT:  Okay.  Go ahead, Ms. Murch.4

Q. Mr. Peltz, were there any other sources?5

A. I also -- or one of my staff corresponded via e-mail to6

an assistant professor at Duke University.7

Q. And who was that professor?8

A. His name is Hui, H U I, Ou-Yang, O U - Y A N G.9

Q. And he's a professor of what?10

A. Finance.11

Q. And did he believe that the Black Shoals method was12

appropriate to contract extensions?13

A. Yes.14

MR. STRUB:  Objection, your Honor.  Hearsay.15

THE COURT:  Preempted.16

MS. MURCH:  Judge, this isn't -- I would respond17

this isn't hearsay.  This is based on -- he can rely on18

inadmissible evidence for forming his opinions.19

MR. STRUB:  Your Honor, the --20

THE COURT:  He asked -- he asked somebody to tell21

him whether he, as a professor of Finance at Duke, believed22

that it was appropriate to use Black Shoals in this23

circumstance, and the answer was yes.  I can't think of a24

clearer instance of hearsay.  It's being advanced for the25
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truth or proposition that this professor said this technique1

is reliable, and that may have then gave some comfort to Mr.2

Peltz, but if he's going to go outside and try to have some3

staff person contact the professor, so now he's getting the4

statement second hand, professor to the staff person, staff5

person to Mr. Peltz.6

MS. MURCH:  Judge, I would say I just don't see how7

it would be any different than if a staff person pulled a book8

for Mr. Peltz and that staff person gave Mr. Peltz a book that9

said --10

THE COURT:  Well, then we'd have an opportunity to11

look at the book and see whether a foundation could be laid,12

et cetera, et cetera.  It's a big difference.13

Objection sustained.  Move on.14

Q. Now Mr. Peltz, can you briefly explain how the option was15

structured in connection with the first amendment?  And I'll16

refer you to tab A of your report.17

A. There was the initial purchase price which we discussed18

earlier, and then at the end of -- for the end of each month19

for which the option or which the transaction was not20

consummated, there was $1 million of the $7 1/2 million paid21

that was earned, with the balance applied to the purchase22

price if it was closed by the next month, and in addition to23

that, the delivery of 500,000 shares of stock in Med24

Diversified.25
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Q. Now let's assume the option just theoretically had been1

exercised, say for example, in June 2002.  Would the remaining2

portion of the $7.5 million have been applied or credited to3

the purchase price of the deal?4

A. Yes.5

Q. Now Mr. Peltz, can you tell me briefly why you used this6

methodology when valuing the $7.5 million transaction?7

A. Why I used Black Shoals?8

Q. Mm hmm.  Yes.9

A. I believe it to be the appropriate accepted methodology10

for this type of transaction.11

Q. Okay.  Let's walk through the components of your Black12

Shoals calculation for this matter.13

THE COURT:  No.  We're not there yet.  We're still14

looking at methodology.  He said he believed it was an15

accepted methodology.  I don't care about his application at16

this point in time.  That goes to his ultimate or immediate17

determinations on value.18

MS. MURCH:  So Judge, maybe now is a good time to19

get those quotes from the book I suppose.20

THE COURT:  No.  Since we're asking about Black21

Shoals why don't you tell me on what basis you believe that22

you can give expert testimony that this is the accepted23

methodology, the Black Shoals method, to value an option that24

could be exercised within six and a half months with all of25



PELTZ - DIRECT 133

these kinds of adjustments to the purchase price as applied to1

a hundred percent shares or 96 percent shares of privately-2

held stock? 3

Where do you find in the literature that that's an4

accepted methodology to go from dealing with minority shares5

and publicly-traded companies the hundred percent or virtually6

hundred percent control positions in private companies?  Where7

is the peer reviewed literature that establishes that that's a8

reliable methodology?9

THE WITNESS:  The books that I've quoted really talk10

about the fact that option methodology has applicability in11

the context of contract delays and specifically in the realm12

of mergers and acquisitions.13

THE COURT:  So you're relying upon which texts?14

THE WITNESS:  The two that I've just quoted.15

THE COURT:  The two real option books?16

THE WITNESS:  Yes.17

THE COURT:  And you've had an opportunity to view18

those texts, Mr. Strub?19

MR. STRUB:  No, Judge.20

THE COURT:  So other than the Wall Street Journal21

and Merrill Lynch in dealing with price to earning ratios with22

respect to employees' stock options in publicly-traded23

companies, what's the basis, Mr. Strub, that you think I24

should be persuaded on a stipulated basis to treat this as an25
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accepted methodology, if you didn't read these texts, and1

that's the sole source on which he's relying?2

MR. STRUB:  Judge, we, as I tried to explain before,3

we're not defending Black Shoals in the context of this case.4

 Mr. Cimasi didn't use Black Shoals in his opinion.  He simply5

said that in his view no one would pay anything for an option6

where there was such a large gap between the strike price and7

the exercise price.8

MS. MURCH:  Your Honor, I would -- I would clearly9

dispute that.10

MR. STRUB:  Well, Judge, we can debate the record. 11

I mean, we just should just finish Mr. Peltz before we -- I'm12

just saying so the record is clear, we are not taking the13

position in this case that with respect to this particular14

option that Black Shoals is a relevant theory that should be15

applied.16

THE COURT:  Oh, I thought you had stipulated that it17

was.18

MR. STRUB:  No, Judge.  What we -- we didn't19

stipulate to anything.  My point in our argument was that what20

the aspect that we do agree with is we do agree, of course,21

that data from public markets can be used in a valuation of22

shares of a privately-held company.  That's a position that we23

are taking, and we, for purposes of arguendo, we don't24

disagree that Black Shoals could be a theory that could25
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hypothetically be used, and Mr. Cimasi did a hypothetical1

exercise assuming a $21 million strike and exercise price,2

which is in his report.3

All I'm saying though for purposes of expediting4

this process and so the record is clear, you're not going to5

hear me argue to the Court that the Court should look to Black6

Shoals in the context of this case to value this particular7

option.8

THE COURT:  And that's because he can't plug in the9

six variables to apply it?10

THE WITNESS:  That's because once you figure out11

what the six variables are, you've answered the question,12

there's no need to go through Black Shoals.13

MS. MURCH:  Judge, I would dispute that at length. 14

First of all, under 7.3 of Mr. Cimasi's report it says,15

"Valuator used the Black Shoals options pricing model, a16

widely accepted option valuation methodology, to determine the17

fair market value of option interest."18

Then he continues to go through and determines under19

Black Shoals, the value in 7.4 of his report is zero.  Now, I20

don't know --21

THE COURT:  That's Mr. Cimasi.  I'm still trying to22

find out, because you keep dodging the ball on me, what's the23

basis under which he says it's an accepted methodology, and24

his answer to me was, "I looked at two texts published by25
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nationally recognized university business presses, Harvard and1

MIT, and those texts tell me, instruct me that at least those2

two scholars believe that this technique may be applied in the3

private markets to hundred percent or control positions." 4

That's what he says, and so his opinion is only as good as the5

underlying text upon which he relies, and he says he has those6

available to him.  They came out of his library, and all I'm7

saying is if that's the case, and he's relying upon those, I8

need to be satisfied that his reliance on those authorities is9

sound, and the only way to do it is to read the underlying10

texts so I can then determine what database, what scientific11

or technical or skill set supports those authors' application12

of these methods because he's using it in a derivative13

fashion, and he's telling me, "If you look at peer reviewed14

literature, here are two books that presumably were peer15

reviewed, and they support the testimony that you can apply16

Black Shoals to privately-held companies."17

That's wholly and apart from the question, why would18

anyone pay $7.5 million, even using Mr. Peltz's number, for a19

company worth 75 million.  So at some point we're going to get20

to what's the methodology that supports applying Black Shoals21

by plugging in the valuation at 75 or 73, in that range, 73 to22

77, that would convince us that under Black Shoals that's the23

price you would pay to obtain this option, which you can24

exercise over six and a half months or you can just walk away,25
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and he says that these texts supported in the context of1

contract modification or extension agreements. 2

I heard what he said, and now I'm simply saying I3

want to see these underlying texts because all you're doing is4

repeating your reliance upon those.  It's very similar to5

hearsay.  I understand experts may rely upon hearsay, but if6

I'm probing his methodology to determine whether this is a7

valid approach, then obviously I'm going to have to look at8

those texts.  I don't know any way around it because I don't9

know who these folks are.  I've heard all kinds of books10

published by Harvard Business Press, and they're all over the11

map. 12

I looked at a half a dozen on reorganization, cases13

in bankruptcy.  I've looked at a half a dozen on ethics in14

business, and they're all over the place as one would expect15

in an academic setting.  So just because it bears the16

imprimatur of the Harvard Business School, and I've read quite17

a number of their books, doesn't persuade me that that reaches18

to the level of peer reviewed publications that support the19

application of this methodology, but Mr. Peltz said he thought20

there was reason to rely upon those.  I'll take his answer for21

what it's worth, and then I'll look at the texts.  Those will22

be made available to you and Mr. Strub.  Mr. Strub can begin23

to ask him questions to make sure that he read it right.24

Go ahead, Ms. Murch.  And I don't care what Mr.25
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Cimasi is talking about.  I mean, we're still trying to1

determine what his methodology is, and we keep moving into his2

rebuttal testimony, and we've moved away from the valuation of3

the company now to the valuation of these options, and when I4

try to probe the basis of accepted methodology, he's given me5

the answers he found it in two books in his library, and you6

said it's also Mr. Cimasi's.  Well, if Mr. Cimasi's report is7

equal to zero, then these two books plus zero still equal8

these two books.9

Go ahead, Ms. Murch.10

MS. MURCH:  Judge, I'd like to get into as11

calculation under Black Shoals, so if you want to see the12

books now, we can provide those or I can just go ahead and go13

into his calculation under Black Shoals, whatever you prefer.14

THE COURT:  Well, I assume that, you know, he knows15

how to calculate Black Shoals.16

MS. MURCH:  All right.  So --17

THE COURT:  He didn't do it.  His staff did it, and18

all he's doing is including his staff report, and I don't know19

that Mr. Strub wants to take issue with those calculations. 20

It assumes all kinds of facts not in evidence.  It assumes21

that all those variables can be plugged in, and each of those22

variables can be substantiated, but assuming that his staff23

person knows how to run the math based upon the inputs he or24

she has given, then why do I need to go through the25
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calculations.1

MS. MURCH:  I do think it's relevant, Judge, because2

there is some disparity among the numbers used between Mr.3

Cimasi, what he testified to, and what Mr. Peltz --4

THE COURT:  Well, then that goes to his assumptions.5

MS. MURCH:  That's correct.6

THE COURT:  It doesn't go to his calculations.7

MS. MURCH:  And I believe the assumptions --8

THE COURT:  I mean, calculations is a fairly9

mechanical process.  Someone's going to apply some Hewlett-10

Packard very sophisticated financial calculator, plug in the11

variables, and then based upon the internal programming, it12

will spit out an answer.13

MS. MURCH:  Judge, I think what the basis of the14

trustee's motion in limine is is, you know, twofold; are15

reliable methods used and are the facts applied reliably, and16

I think in terms of the numbers it's more than just a17

calculation of plugging in numbers.  The underlying --18

THE COURT:  Let's find out what he used as his19

inputs before someone hit the button and said send.20

BY MS. MURCH: 21

Q. Mr. Peltz, I'd like to direct you to a demonstrative22

exhibit.  It's called, "Comparison between Peltz" --23

MS. MURCH:  And Judge, just ignore the Cimasi24

category because I understand that borders rebuttal.  If you25
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could just look at "Comparison between Peltz and Cimasi Black1

Shoals."2

THE COURT:  Where am I looking on this?3

MS. MURCH:  Calculations, version one.4

THE COURT:  This is on the demonstrative exhibits5

from this morning.  All right.  I got it.  No.  You don't have6

to give me another one. 7

I got what you say is Exhibit 243.8

MS. MURCH:  No, Judge.  It looks like this.  Version9

one it will have at the top.10

THE COURT:  Okay.  I see it.  Okay.  "Comparison11

between Peltz and Cimasi Black Shoals calculations, version12

one."13

Q. Okay.  Now Mr. Peltz, let's talk about the strike price14

you utilized.  How did you come up with that strike price?15

A. This strike price is the strike price after the16

expiration of the first month's option, if you will, and so17

the strike price is the price of the company -- the gross18

price of the company pursuant to the modification of 79.519

million plus the burn off or earning on the deposit of $7 1/220

million of $1 million plus 500,000 shares of Med at a --21

utilizing $1.49 per share share price.22

Q. Okay.  Now, the first number -- the first -- let's look23

at volatility.  You identified as 75 percent.  What does this24

volatility rate represent?25
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A. Well, this is a measure of the daily volatility for the1

stock price of the guideline companies for -- during the2

period in question.3

Q. And Mr. Peltz, if you could please turn to the last page4

of tab B, to your report?  The last page.5

A. Now, can you explain to me why a volatility rate of 756

percent is appropriate here?7

THE COURT:  Where am I looking?  I have version one,8

and what's the next page I look to, Ms. Murch?9

MS. MURCH:  Judge, you go to Mr. Peltz's report, tab10

B, the last page, and I'll ask the question again.11

Q. In light of this page we turned to, the last page of tab12

B, can you explain why a volatility rate here of 75 percent is13

appropriate?14

A. If you look at the volatility going across the rows, it's15

by year, and so the second -- going all the way across to year16

-- the column under "yearly average," the second entry is the17

volatility for 2001, and the number above it is the volatility18

for 2002, and so I looked at the volatility for those two19

years, and chose a number that was slightly below the20

volatility in 2002.  It was a conservative number to use.21

Q. And are these companies you have listed on this page, are22

those the same companies that you selected for your guideline23

company approach?24

A. Yes.25
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Q. Okay.  Mr. Peltz, just turn back to the demonstrative1

exhibit, version one that we were talking about.  Let's move2

to what you have as the rate.  Is that the nominal one month3

interest rate?4

A. Yes.5

Q. Okay.  And how did you come up with --6

THE COURT:  Ms. Murch, I've got several sets of7

pages here, so --8

MS. MURCH:  Okay.  I apologize.9

THE COURT:  -- let me try to find this one.  I'm10

back on version one, comparison?11

MS. MURCH:  Well, you know what, Judge?  There's12

probably even a better place for you to look is --13

THE COURT:  What --14

MS. MURCH:  There's probably a better place for you15

to look, tab A of his report.16

THE COURT:  All right.17

Q. Okay.  And Mr. Peltz, it says "Nominal one month interest18

rate as of 2/14/05."  Is that a typo there regarding the date?19

A. Where, on --20

Q. Tab A.21

A. Tab A.  Yes.  It should be 2/14/02.22

Q. Okay.  And how did you determine the nominal one month23

interest rate?24

A. From a, you know, database.25
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Q. Okay.1

THE COURT:  Okay.  There are databases and2

databases.  Which one?3

THE WITNESS:  Well, it would have come through4

Factset, so I assume it came off of Bloomberg.  I don't recall5

off the top of my head.6

THE COURT:  You -- I'm sorry.  I didn't hear the7

answer.  It came from Bloomberg?8

THE WITNESS:  Through Factset.9

THE COURT:  Factset.  Okay. 10

Q. Now, I see here you have "pay out for option number one."11

What do you mean by that?12

A. That's the $1 million earnings for failure to exercise.13

Q. And then the next line, 500,000 shares at 1.49 per share14

as of 2/14/02.  What's going on here?15

A. That's the additional consideration under the16

modification for failure to close for each month.17

Q. Okay.  And briefly, the next line, what do you mean by18

the monthly increase in asset price of 1 million?  What's19

going on here?20

A. The assumption is that for each month the -- the21

assumption is that for each month they don't close there are22

earnings equal to the increase in strike price.23

Q. And what was your conclusion regarding the value --24

THE COURT:  Wait a minute.  What?  We're dealing25
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with monthly increase in asset price or we're looking at1

monthly increase in strike price?2

THE WITNESS:  Monthly increase in asset price.3

THE COURT:  Previous periods retain earnings4

increase assumption.  So this means that Addus's earnings are5

increasing by a million dollars in one month?6

THE WITNESS:  Yes.7

THE COURT:  Okay.  And where are you coming from8

that -- where are you coming up with that statistic?9

THE WITNESS:  It's just a basic assumption in the10

structure of an option that essentially on one hand the buyer11

is purchasing flexibility, and on the other hand, the seller12

is preserving their earnings that would occur during the13

option period.  It's just a common assumption in --14

THE COURT:  Seller is preserving earnings.  Okay. 15

So what were the earnings in 2001 on a monthly basis for the16

last period?17

THE WITNESS:  It's really 2002.  I don't recall off18

the top of my head, but --19

THE COURT:  I'm talking about 2001.20

THE WITNESS:  This is an option that begins in21

February 14th of 2002.22

THE COURT:  Okay.  But where are you going to get23

the earnings that would reflect that it's been rising a24

million dollars a year.  The last audited statements you have25
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are for 2001, and then you have 2002 that doesn't allocate by1

period.  So the best information presumably would be, if you2

could pull it out, is the increase in earnings on a monthly3

basis to show that there's some ground in reality of this $14

million number.  I'm simply asking you where's the grounding5

in reality?6

THE WITNESS:  Again, it's a basic assumption in7

performing the option valuation that the burn off of the8

strike price would equal the earnings of the company.  It's a9

prospective assumption.10

THE COURT:  Okay.  But you don't have any evidence11

that that's how the parties negotiated.12

THE WITNESS:  There's not dramatic evidence.  You13

know, there were discussions about, you know, prospective14

forecasts and 14 and $15 million, but no, I don't have any15

hard evidence to it.  It's just --16

THE COURT:  Yes.  Magliochetti needed 7 1/2 million.17

 Wright needed 7 1/2 million.  They backed into a number, and18

then they slapped the label, "option" on it, right?19

THE WITNESS:  I'm not sure what you're asking me.20

THE COURT:  Magliochetti, the only reason he was21

willing to entertain to this agreement is he desperately22

needed to break the escrow because he needed $7 1/2 million,23

most of which was going to go to pay off the final payments,24

whether it was sign-up bonus or something else for the25
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Savitsky's to close TLC, and Mr. Wright testified that he was1

in critical need of working capital in this company, and that2

he had other ventures that needed working capital outside of3

Addus, so within a very brief period of time he expended the4

$7.5 million, including as I recall, a $4 million loan, quote,5

unquote, to Addus.6

So the money went out of the escrow, and within a7

few short days went back into Addus's working capital because8

it was suffering such operating losses, and Magliochetti9

needed the dollars to close his deal, and so while this option10

agreement may have been structured, it bears a kind of uncanny11

resemblance to each of the parties' needs for cash, and that's12

why I wonder why we go through this exercise.  Someone dressed13

it up as an option agreement.14

THE WITNESS:  Well, I wouldn't --15

THE COURT:  Or a contract extension, how ever you16

want, but we know where the number came from.  It wasn't17

plucked out Black Shoals.  It was plucked out of the18

exigencies facing each businessman, and you want to come in19

and turn this sow's ear into a golden purse, and that's why20

your activity is suspect.  That's why Mr. Cimasi's activity is21

suspect.  That's why the whole thing is a mug's game.22

It bore no relationship to anything other than the23

amount of money each guy had to grab out of the escrow.  It24

had nothing to do with value.  It had to do with urgent25
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necessity, and you're coming in here as an expert and you're1

going to put the gloss on it. 2

MS. MURCH:  Well, Judge --3

THE COURT:  You want to stake your reputation on4

that kind of exercise, go ahead.  You and Mr. Cimasi ought to5

be both taken out and shot at sunset for using a technique6

that's wholly inappropriate to a transaction that had nothing7

to do with $7 1/2 million on each side, other than the fact8

that that's what they were desperately in need of, and these9

agreements were backed into, and Mr. Wright came up with this10

grand idea, "Let's call it an option agreement, and let's have11

Mr. Budy crank it out," and you're now going to give it some12

independent validity Black Shoals.  God help us all.13

Ms. Murch, we're done.14

MS. MURCH:  Okay, Judge, I just --15

BY MS. MURCH: 16

Q. Mr. Peltz --17

THE COURT:  No.  We're done.  We're done on Black18

Shoals.  I don't want to hear one more word about it.19

MS. MURCH:  Not --20

THE COURT:  Because I am going to address it in a21

formal opinion.22

MS. MURCH:  Absolutely.23

THE COURT:  And you'll all live with the24

consequences.25
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MS. MURCH:  Absolutely, your Honor, and true to my1

word, in a half hour I am done.2

So I'd like to at this time tender Mr. Peltz as an3

expert concerning the reasonably equivalent value of the stock4

purchase agreement, the transaction, the $7 million -- .55

million payment, and also the terms to cash, and I'd also like6

to tender him as a rebuttal witness after the voir dire.7

THE COURT:  Go ahead, Mr. Strub.8

THE WITNESS:  Your Honor, could I get a brief break,9

before we start?10

THE COURT:  What?11

THE WITNESS:  Could I have a brief break before we12

start?13

THE COURT:  Of course. 14

(Off the record/On the record)15

THE COURT:  Mr. Strub, you have some questions for16

Mr. Peltz?  Are we waiting on --17

MR. STRUB:  Yes, Judge.  Should we wait for Mr.18

Early?19

THE COURT:  Oh, Mr. Early.  Okay.  All right.20

(Off the record/On the record)21

THE COURT:  On to your cross examination.  Go ahead,22

Mr. Strub.23

CROSS EXAMINATION24

BY MR. STRUB: 25
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Q. Good afternoon, Mr. Peltz.1

A. Good afternoon.2

Q. Mr. Peltz, Ms. Murch asked you if you had any relevant3

experience in the health care industry, and the first4

engagement that you identified for her was the engagement by5

litigants against NCFE.  Do you recall that?6

A. Not specifically.7

Q. You generally recall discussing it?8

A. I mean, I'm sure I said something.9

Q. Now, in your direct testimony you identified this10

engagement as particularly relevant, didn't you?11

A. I may have.12

Q. Your engagement in connection with NCFE is not identified13

on your resume, is it, sir?14

A. No.  I --15

Q. Just a no is fine, sir.16

A. That's correct.17

Q. Nor is your engagement in connection with NCI -- NCFE18

identified anywhere in your report, is it?19

A. No.20

Q. Now, you recall that I took your deposition several weeks21

after you had written report.  Do you recall that?22

A. Yes.23

Q. And Mr. -- Ms. Murch asked you on direct whether I had24

the opportunity to ask you about the engagement in the NCFE25
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matter.  Do you recall that question?1

A. Basically, yes.2

Q. But I asked you to tell me during your deposition about3

the health care matters in which you had been involved, and4

you didn't identify the NCFE matter, did you?5

A. I don't remember the context of your question, but I6

don't believe I identified NCFE.7

Q. You testified in response to my question about whether8

you had been involved in health care matters.  You testified9

that you'd represented bond holders and creditors regarding10

restructuring of health care entities, that you'd served as an11

assignee for some nursing homes, and that you'd represented12

creditors committees, and that you had served as an expert in13

Doctor's Hospital.  That was your testimony at your14

deposition, wasn't it?15

A. Yes.16

Q. Now, you've had an opportunity to review and correct your17

deposition before trial, didn't you?18

A. Yes.19

Q. You never provided the plaintiffs with any corrections to20

your testimony, did you?21

A. Did not.22

Q. At the time of your deposition did you believe that NCFE23

was involved in health care matters?24

A. NCFE was a finance company that financed health care25
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companies.  It wasn't a health care company.1

Q. Right.  Mr. Peltz, my question was slightly different. 2

Did you believe that NCFE was involved in health care matters,3

yes or no?4

A. Again, NCFE was a health -- was a finance company that5

financed health care companies.  It was not a health care6

company.7

Q. Are you able to answer my question the way I phrased it?8

A. No.9

Q. One aspect of your opinion concerned whether the10

transaction between Med and Addus was an arm's length11

transaction.  That was part of what you did in your report,12

right?13

A. Yes.14

Q. And at the time you prepared your report, you concluded15

that NCFE had committed fraud, right?16

A. I'm sorry?17

Q. At the time you prepared Exhibit 213, your report in this18

matter, you had already concluded, based on your prior19

engagement, that NCFE had committed fraud, didn't you?20

A. Yes.21

Q. And in fact, one of the things that you told this Court22

was that you were one of the individuals who was primarily23

responsible for identifying that fraud, didn't you?24

A. That's correct.25
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Q. Now, at the time you prepared Exhibit 213, your expert1

report, you understood that NCFE was the principal source of2

funding for Med, didn't you?3

A. NCFE was a principal source of funding for Med, however,4

there were --5

Q. Well, Mr. Peltz --6

A. -- in the documents there were --7

Q. Mr. Peltz --8

MR. STRUB:  Move to strike, your Honor.  He's9

answered my question.10

A. They referred to different financing sources other than11

NCFE.12

THE COURT:  Mr. Peltz, look, you know you can't13

argue with the person who's raising the question.  You know,14

when it's your direct testimony we give you a little more15

latitude, but when it's cross examination you don't have that16

much latitude.  You really have to focus on those.  If Ms.17

Murch believes that your answer needs further explication, she18

can do it on redirect, but I simply ask you not to argue or19

give extended answers to Mr. Strub's questions.20

THE WITNESS:  Sorry, Judge.21

THE COURT:  All right.22

Q. Mr. Peltz, at the time you prepared your report, you23

understood based on your review of Mr. Wright's deposition,24

that NCFE was to be either a source of funding for the Addus25



PELTZ - CROSS 153

acquisition or the source of funding for Med's acquisition of1

Addus, didn't you?2

A. I think that's correct, yes.3

Q. So at a minimum you understood that NCFE played a role in4

the dispute in which you were going to testify.  Is that5

correct? 6

A. I think that's correct.7

Q. Yet you made the decision not to identify your engagement8

in NCFE anywhere in your report, anywhere in your resume, nor9

did you identify it in your deposition.  Isn't that correct? 10

A. NCFE is not identified in my resume or my report.  That's11

correct.12

Q. Nor was it --13

A. Or in my deposition, yes, that's correct.14

Q. Now, one of the things that you testified to on direct15

was that one of the aspects of the NCFE engagement that16

carried over to this case was that it gave you an17

understanding of what occurred.  Isn't that right?18

A. I'm sorry.  Could I hear that again.19

Q. During Ms. Murch's examination you testified that one of20

the ways in which your NCFE engagement was relevant here was21

that your NCFE engagement gave you an understanding of what22

occurred in this transaction.  Isn't that right?23

MS. MURCH:  Objection, your Honor.  I believe that24

question is ambiguous of what occurred.  I'm not sure what Mr.25
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Strub is referring to.1

THE COURT:  It's overruled.2

A. I'm not sure I understand.  I don't recall specifically3

those words, but I'm not really sure what you're asking me.4

Q. Did your -- I'm just using your words, sir, and if you5

don't recall them, that's fine.6

A. I don't recall them specifically.7

Q. Did your engagement in the NCFE matter carry over to this8

case in that your engagement in the NCFE matter gave you a9

general understanding of what occurred with respect to Med?10

A. A general understanding of the environment, yes.11

Q. Isn't it true, sir, that you made a deliberate decision12

not to disclose your engagement in NCFE in this matter?13

A. No.14

Q. Do you know whether -- let me ask this a different way. 15

Did you or any of your staff ever tell Addus's counsel at any16

time prior to this trial that you were engaged in the NCFE17

matter?18

A. Yes.19

Q. Did you have any discussion about whether if you had20

disclosed your engagement in the NCFE matter that there was a21

possibility that a motion to disqualify you might be brought?22

A. No.23

Q. Now, with respect to your testimony that Med and Addus24

negotiated at arm's length, did you ignore your knowledge25
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about NCFE and Med when you made this assessment, or did you1

simply conclude that NCFE was irrelevant to this entire issue?2

A. I don't think I can answer your --3

THE COURT:  You're going to have to break that down.4

 It is very compound, and you've got alternatives in there. 5

Just break it up, if you would, so I can track it, Mr. Strub.6

Q. With respect to the proffer of testimony about Med and7

Addus negotiating at arm's length, in that testimony that you8

were going to give, did you ignore your knowledge about NCFE9

when you made that assessment?10

A. Ignore it?  No.11

Q. It's not in your report.  We've already established that.12

 Did you conclude that the fact that you were aware that NCFE13

had been engaging in fraud was irrelevant to whether Med and14

Addus were negotiating at arm's length?15

A. I don't think it was particularly relevant in this16

context, no.17

Q. Mr. Peltz, you testified on direct that you did not write18

your report yourself.  In fact, you don't recall whether you19

specifically wrote a paragraph of your report, do you?20

A. That's correct.21

Q. You understand that one of the principle issues in22

dispute in this case is the value of the stock of Addus as of23

the valuation date?24

A. Yes.25
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Q. And you understand that two of plaintiff's experts, Mr.1

Cimasi and Mr. Nielson, have offered opinions that the2

financial viability of Addus and the value of Addus3

deteriorated because of problems with Addus's HME accounts4

receivable, correct?5

A. I'm not sure that properly -- I don't agree that that --6

MS. MURCH:  Judge, I'm going to object.  It's7

outside the scope of voir dire.8

THE COURT:  Overruled.9

Q. Mr. Peltz.10

A. Could I hear it again?11

Q. Yes.  Do you understand that two of the plaintiff's12

experts have offered opinions that the financial viability of13

Addus and the value of Addus deteriorated because of problems14

with the HME accounts receivable?15

A. I don't understand their testimony to be solely related16

to that item, no.17

Q. Do you understand it to be at least partially related to18

that item?19

A. Partially, certainly.20

Q. Now, prior to completing your report, you didn't even21

know whether the HME accounting platforms that Addus used even22

recorded HME accounts receivable, did you?23

A. I'm sorry.  Could you say that again?24

Q. Yes.  Prior to completing your report, you did not even25
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know whether the HME accounting platforms that Addus used even1

recorded HME accounts receivable, did you?2

A. No.  I would say that's not a fair characterization.3

Q. All right.  Wasn't it several weeks after you issued your4

report that you asked Mr. Budy and Mr. Stasiewicz to explain5

to you whether the three disparate systems that Addus used6

were all health care systems?7

A. Confirm for me, yes.8

Q. Okay.  Let me read from your deposition testimony, Mr.9

Peltz, and I'm going to read to you and I'll tell counsel what10

I'm reading.11

MR. STRUB:  So Ms. Murch, if you want to add12

something to that, you can.13

Q. I'm reading from page 23, line 2 to page 24, line 16.14

A. Can I read along with it, please?15

Q. I would prefer that you didn't, sir.  Ms. Murch can16

designate additional testimony if she wants to, but I don't17

want to get into an argument about that.  This is impeachment.18

A. Okay.19

MR. EARLY:  Your Honor, just again for the record,20

I've had a continuing objection to this manner of attempted21

impeachment without the document in front of the witness.22

MS. MURCH:  What line?23

MR. STRUB:  It's page 23, line 2 to page 24, line24

16.25
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THE COURT:  Okay.1

(Pause in proceedings)2

THE COURT:  I'm looking at Rule 32 of the Federal3

Rules of Civil Procedure, and since this matter was raised by4

Mr. Early, I thought it only appropriate to engage in some5

brief discussion with two of my colleagues who are very6

experienced commercial litigators on Wall Street, midtown7

Manhattan, Judge Cyganowski and Judge Stong, and I raised this8

issue and another issue that came up in another trial, and9

Judge Cyganowski suggested that I go back and look at Rule 32.10

 I told her what I had done simply as a matter of professional11

courtesy, and she suggested that I might get some guidance12

from Rule 32, which does build in a measure of discretion.13

(Pause in proceedings)14

THE COURT:  It does talk about form of presentation15

when we're dealing with stenographic or non-stenographic form.16

 I'm looking at sub-Rule C.  There it talks about a jury17

trial.18

Under Rule 1, "Any deposition may be used by any19

party for the purpose of contradicting or impeaching the20

testimony of deponent as a witness or for any other purpose21

permitted by the Federal Rules of Evidence."22

Then under (a)(4), "If only part of a deposition is23

offered in evidence by a party, an adverse party may required24

the offeror to introduce in part which ought in fairness to be25
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considered with the part introduced, and any party may1

introduce any other parts."2

So the question is how do I construe this with3

respect to applying this for cross examination purposes? 4

(Pause in proceedings)5

THE COURT:  And regrettably it doesn't answer the6

question with any illumination.  Specifically I'm looking at7

the Advisory Committee notes, and maybe I skipped across the8

relevant one, but it doesn't say anything on its face that the9

party using the deposition transcript for impeachment has a10

right to withhold it from the opposing party. 11

Obviously Mr. Strub is reading the relevant section,12

pointing to the paragraph and line numbers that would allow13

counsel to track it, and presumably we need to give Mr. Strub14

a fair amount of latitude to use depositions for the purpose15

of contradicting or impeaching the testimony of the deponent16

as a witness.17

So I'm really put down to this task where I'm not18

bound by any rule.  I don't get a clear direction under Rule19

32 as annotated, and I don't want to go through all the20

treatises to answer this question, but since I had earlier21

agreed that simply as a matter of professional courtesy the22

witness ought to be given a copy of the transcript so he's not23

trying to write down what he's hearing read back to him, I24

just think it would facilitate things, notwithstanding Mr.25
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Strub's intentions to allow Mr. Peltz to see it.  It's not1

mandated by the Rules. 2

I think it's simply a question of the discretion of3

the Court to avoid any unnecessary surprise that might be4

prejudicial, and I don't think it impairs Mr. Strub's right to5

take the examination.  Mr. Peltz sat through it, was examined6

at some length, had an opportunity to review the transcript. 7

None of this should come as a surprise, so it's just simply to8

help him respond to the question based upon reading back to9

him a statement he made on the record.10

So Mr. Strub, I'm not granting or overruling any11

objections.  I'm simply asking as an accommodation, given the12

time we spent at this, and given the length of the deposition,13

and this wasn't a two-minute deposition.  It went on I assume14

for several hours, and so given the fact that Mr. Peltz has15

been testifying all morning, perhaps this would assist him in16

being able to give a much more focused response to your17

questions, and I understand the purpose for which it's being18

advanced.19

So Mr. Strub, if you'll simply accommodate me?20

MR. STRUB:  That's fine, your Honor.21

THE COURT:  All right.  But thank you for giving me22

a chance to talk about this with my colleagues and read23

through Rule 32.24

MR. STRUB:  You can tell them you made use of their25
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advice.1

BY MR. STRUB: 2

Q. All right.  Mr. Peltz, I am on page 23, line 2.  I'm3

going to read to page 24, line 16.4

A. Page -- page 24, line 16?5

THE COURT:  23, line 2 to 24, line 16.  That's what6

I heard him to say.7

MR. STRUB:  That's correct, Judge.8

THE COURT:  Ms. Murch, do you have a copy of that9

available to you?10

MS. MURCH:  I do, your Honor.  Thank you.11

THE COURT:  All right.12

Q. "Question:  What was the next conversation that you13

had with either Addus or its counsel after this phone14

conference you just talked about?15

Answer:  I had a brief conversation with Addus's in-16

house counsel and Stasiewicz about a week ago.17

Question.  And the in-house counsel would be Mr.18

Budy -- Ed Budy?19

Answer:  Yes.20

Question:  What was discussed in your conversation21

with Mr. Budy and Mr. Stasiewicz?22

Answer:  I asked them about the HME accounting23

platforms.24

Question:  Specifically what did you ask them about25



PELTZ - CROSS 162

it?1

Answer:  That the HME accounting platforms that2

recorded the receivables were, although there were three3

desperate -- disparate systems at the time in question4

that they were all three health care systems that5

recorded receivables either at their net expected receipt6

or gross minus contractual adjustments.7

Question:  Why did you ask that question of Mr. Budy8

and Mr. Stasiewicz?9

Answer:  I just wanted to confirm that although10

there were three disparate systems that they were indeed11

health care systems.12

Question:  But what was the relevance of that13

inquiry to the opinion you were working on?14

Answer:  Well, it wasn't -- my opinion was done when15

I had the conversation.16

Question:  This was after you had issued your17

report?18

Answer:  That's correct.19

Question:  Okay.  What was the relevance of your20

inquiry?  Why did you believe it necessary to have the21

conversation?22

Answer:  Just because of all the obvious discussions23

and all the experts' reports, as well as the financial24

statements regarding the HME receivable."25
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Was that testimony truthful when you gave it, sir?1

A. Yes.2

Q. So is it fair to say that you felt comfortable providing3

the indication of value that you did prior to confirming that4

Addus's systems actually recorded accounts receivable -- HME5

accounts receivable?6

A. No.7

Q. Now --8

THE COURT:  Wait a minute.  So the answer is you9

didn't feel comfortable?10

THE WITNESS:  No.  The answer is -- his question was11

did I feel comfortable giving an opinion without knowing12

whether or not Addus's system recorded accounts receivable. 13

The answer was no.14

Q. Actually, my question was slightly different than that,15

sir.  My question was did you feel comfortable giving your16

opinion since you had this conversation with Mr. Budy and Mr.17

Stasiewicz after you gave your report, did you feel18

comfortable giving your opinion as reflected in your report19

prior to confirming that, and you can read along with me if20

you want in your deposition, that they were all three health21

care systems that recorded receivables.22

A. That's a mischaracterization.  What I'm talking about is23

receivables with contractual allowances, that they were net24

receivables and health care receivables.25
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Q. Okay.  My question, sir, is simply --1

A. My only point is I don't want to get lost on semantics,2

not be argumentative.3

Q. Okay.  My question though, sir, is -- and the record will4

speak for itself as to what it was that you were attempting to5

learn from Mr. Budy and Mr. Stasiewicz.  I don't want to argue6

with you about it.  You felt comfortable issuing a written7

report prior to obtaining the information that you obtained8

from Mr. Budy and Mr. Stasiewicz in your conversation with9

them, correct?10

A. That's correct.11

Q. All right.  And you didn't feel it necessary to have that12

conversation with them before you gave your opinion, correct?13

A. That's correct.14

Q. Now, you've already testified --15

THE COURT:  But isn't he just -- isn't he really16

shifting to his rebuttal mode?  He files his report.  Then he17

learns of the other reports.  I don't know the date of this18

conversation, but it's presumably well in advance to the19

litigation where he knows that this has become a major issue.20

 Subject to the testimony it's a major issue in the litigation21

raised by the pleadings.  At that point he seeks information22

about the accounting systems for generating and tracking the23

HME receivables.24

So I don't know whether it has anything to do with25
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his report.  It does seem to have something to do with his1

preparing rebuttal testimony.  Maybe you can connect this up2

to show that his failure to consider the reliability of the3

accounting systems may have effected the strength or weakness4

of the financial statements, the operating statements because5

it was quite clear that Mr. Wright has testified at great6

length, and perhaps during his deposition that the existing7

accounting platforms they had could not generate the invoices8

supported by the documents on a timely basis, nor could they9

respond to any rejections because there were so many10

incompatible plans and they didn't have the software necessary11

to tracking those receivables or even getting them out, and12

one of the so-called vaunted synergies was that Mr.13

Magliochetti was going to come along with a better mousetrap,14

an operating system that he was developing, although he15

wouldn't show any data reports or allow any of the MIS16

personnel, management information systems personnel at Addus17

to review these programs that he said weren't complete, but18

they were just working on a few minor glitches.19

So Mr. Wright's already testified that the20

accounting systems he had in place for generating the21

receivables and for monitoring them were radically deficient.22

 That's why they started resulting in long-term aging because23

they just couldn't process the information within the systems24

they had.25
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Now, I don't know if Mr. Peltz, you were making1

inquiry before you prepared your report of the adequacy of the2

accounting systems, whether they were in health care or3

anything else, and I guess the question is if you didn't4

inquire, should you have inquired, and had you inquired, would5

it have effected your opinion apart from rebuttal, right?6

MR. STRUB:  Yes, Judge.  That was actually my next7

question.8

THE COURT:  Okay.9

Q. So if you could answer the Court's question?10

A. So it's did I inquire, and if I didn't, should I have?11

Q. Well, did you inquire?12

THE COURT:  Before your report.  Before your report.13

Q. Before your report, did you inquire, is the first14

question.  Why don't we start there and then I'll give you the15

Judge's second question.16

A. There was a substantial body of financial information17

relating to accounts receivable.  We saw audit reports.  So to18

the extent -- the question is did you inquire about their19

accounts receivables systems?  We saw significant amount of20

documents relating to accounts receivable to know that they21

existed.  That's the first prong of your question.22

Q. But let me just follow up on that though.  You saw the23

documents, but --24

A. But you didn't let me answer my -- your whole question.25
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Q. Well, I was breaking it up into two parts.  The first1

part, was did you inquire?  Have you answered that question?2

A. Yes.3

Q. Okay.4

A. I did.5

Q. And then I'll give you the second part.  You mentioned6

that you saw a bunch of documents that talked about accounts7

receivable, but of course, you were retained by the company8

that operated that accounts receivable system, that is Addus,9

correct?10

A. Yes.  That's correct.11

Q. Did you call anybody at Addus and ask them any questions12

about the accounts receivable?13

A. No. 14

Q. Now, the second question is did the problems -- had you15

learned about the problems with the accounts receivable or had16

you taken that into consideration, would it have effected your17

conclusion as to the value of Addus?18

A. The problems were known, so it was in my value.19

Q. So --20

A. Maybe yes.21

Q. So, and we have all the evidence about the value -- the22

problems with the HME accounts receivables system.  In your23

opinion the value of Addus was completely uneffected by all of24

these problems with the HME accounts receivable.  Is that25
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fair?1

A. No.  I don't think that's fair.2

Q. But an investigation into these problems would not have3

effected your opinion as to valuation.  Is that fair?4

A. I've not seen anything to change my opinion.5

Q. That's not my question, sir.  My question is had you dug6

deeper into the problems with the HME accounts receivable, had7

you done more than simply looked at documents that said, "Here8

are the accounts receivable," could that have effected your9

opinion as to the value of Addus?10

A. I don't believe so.11

Q. All right.  Now, you mentioned --12

THE COURT:  Wait.  I'm just trying to take notes on13

this.14

You had the 2001 audited statements.  You had the15

R.J. Gold suggested adjustments.  Both those proposed16

adjustments and the audited statements for 2001 completely17

eliminated any EBITDA of a positive variety.  It had also had18

some effect on the earnings, at least as to the workers19

compensation, and since we're talking about adjustments that20

were in the several hundreds of thousands to millions, and21

that was all known based upon the reports you read, I'm trying22

to understand why you can so confidently assert that had you23

dug any deeper, that wouldn't have effected your opinion. 24

You're telling me that all of this information about25
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the status of the HME receivables, whether they were one time1

recurring or not recurring, you took all that into2

consideration in making your determination of value, and if3

these insufficient reserves or allowances, both for HME and4

workers compensation blew apart the EBITDA, destroyed it, and5

also had some negative direct effect on cash flow from6

operations, earnings, I don't understand how you can testify7

that those major adjustments to the 2001 statement, which may8

not have been fully known to Mr. Wright and Mr. Magliochetti9

at the time they entered into this deal, but if you're talking10

about the value of a company and it's hemorrhaging operating11

losses at its HME division in California are a significant12

part of its operations, and even though it may be a small13

percentage of its revenues, 10 percent or so, 9 percent, but14

if the losses are so large it wipes out all the profits from15

all the other areas, I don't understand your testimony. 16

How can you say that it wouldn't have it effected17

valuation?  I mean, this company is hemorrhaging because it18

hasn't properly set up reserves.  It seems to be almost19

clueless about it, and yet you say it shouldn't effect the20

determination of value, and I'm trying to understand how you21

can conclude that.22

THE WITNESS:  The question was -- started with23

whether had I done more investigation into accounts24

receivable, would I have -- would I have come to a different25
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result.1

THE COURT:  Okay.  And your answer was no.2

THE WITNESS:  My answer is no, I would not have come3

to a different result, and that is because that issue that4

accounts receivable at December 31st, 2001 were fairly well5

investigated long before I came along.  The adjustments were6

identified.  The adjustments were recorded.  They were7

reflected in their audited financial statements, and it8

really, at the end of the day, as we've testified to ad9

nauseam, if you will, comes to the issue of recurring or non-10

recurring adjustments.11

I inquired to confirm the issue on health care just12

to make sure --13

THE COURT:  When you looked at the 2001 audit and14

you're looking at net cash flows or you're looking at earnings15

from operations, what are the numbers you're looking at,16

because you're going to get to $75 million, and I'm trying to17

understand if the numbers are so low after to making these18

adjustments, how do you justify such a significantly higher19

value?  If you're starting out with nominal net cash flow, you20

start out with another formulation, earnings, you look at21

EBITDA, and you say that's not really very reliable, but if22

you're looking at cash flows and earnings from operations, and23

when you look at those numbers on the audited statements, what24

do you find?  What's the level of value that's being25
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attributed to the very variables that you're tracking for1

2001? 2

Do you have those audited statements available to3

you and can you look at them so that you can help me identify4

what the variables are, what the numbers are that allows you5

to go from there to 73 to $75 million, and how do you justify6

that kind of extension?7

THE WITNESS:  It really comes down at the end of the8

day I think to the issue of whether Addus is a median9

performer or a low quartile performer, and that issue comes10

down to what's recurring going forward versus non-recurring at11

the time.  Based on what they knew, should they have assumed12

that they could fix their problems.13

THE COURT:  Well, I don't know how many of these14

companies -- guideline companies or private companies are15

suffering this same aging of receivables over 120 days. 16

There's a dispute about whether 50 percent of them will17

ultimately be collectible or not, or 60 percent will18

ultimately be collectible or not, and Mr. Wright begins to19

increase his budget of how much it would take to staff up to20

do the necessary processing to reduce the backlog, and then21

when he sets up his CBO in Modesto and staffs that, and he22

starts with a budget that turns out to be inadequate, he then23

later on has to hire a special consultant who is added to the24

mix, and that consultant works on that for several months and25
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years. 1

So whether it's recurring or non-recurring since we2

don't know whether the guideline companies or the Factset or3

anything else identified those companies, I don't know how you4

can draw those comparisons, and I don't know you can say that5

they've already been taken into account. 6

I can't believe that all the other companies who may7

have had operations in California were carrying all of these8

aged receivables over 120 days, and if they were, where's the9

information that leads you to draw that inference?   You're10

comparing companies.11

If the magnitude of the problem at Addus goes beyond12

the median by several standard deviations, and I'm having13

trouble trying to understand how you start drawing these14

valuation numbers because there's a hole in the damn.  It's15

leaking.  The water's flowing out.  The cash is flowing out at16

quite a rate, an increasing rate, at a considerable magnitude.17

So if you're aware of all of that, I'm still trying18

to find out, how do you come up with a valuation for the19

shares in excess of $70 million?  I don't know what kind of20

multiples you're using.  I don't know what kind of industry21

guidelines, but if the company isn't operating with any22

significant earnings, I don't know how you extrapolate that or23

draw inferences to the fact that it's at the level of 73, 75,24

$77 million.  It just seems to me counter-intuitive.25
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Why would anyone pay that kind of price if the1

actual cash flow, the net cash flow from operations or2

earnings from operations had to be materially impaired by3

those things?  Now, either I misread the data, or you can go4

back in the audited statements, circle the numbers, and then5

explain to me using your methodology, not the results, your6

methodology how you get from these major adjustments on the7

audited statements, and yet still conclude that the value of8

the shares were in excess of $70 million.9

So I need to take a brief conference call.  Perhaps10

you either have that report or one will be made available to11

you.  I'm asking you simply to look at the audited financials12

for 2001, look at the variables that you're testifying about;13

net cash flow, earnings from operations, and then we go back14

to those numbers, and then you'll let me understand how do you15

get from those numbers to your valuation step by step, only in16

terms of methodologies.  Okay?17

So I need to --18

MR. STRUB:  We'll do that next then, Judge.19

THE COURT:  -- take this call.  You can continue on.20

 You can consult with each other.  This conference call21

shouldn't take too long, but I don't need to vacate the22

courtroom. 23

So you want to put it through?  This is not being24

recorded in this.  Can you set up the recording for25
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Interworks?1

(Off the record/On the record)2

THE COURT:  Sorry to interrupt you, but I have a3

trial scheduled for tomorrow, and the parties were asking for4

an adjournment.  Under our local rules, you have to ask more5

than one day ahead of time.6

Mr. Strub, you are continuing your cross examination7

of Mr. Peltz before I had to interrupt you to take care of8

this other emergency conference call.  I trust there will be9

no more until 5:00 o'clock.10

MR. STRUB:  All right, Judge.  I'm going to get to11

this multiple that Mr. Peltz used.  I wanted to get to two12

predicate issues first.13

THE COURT:  You can do whatever you'd like.14

BY MR. STRUB: 15

Q. Mr. Peltz, one of the things that you mentioned was that16

your testimony had been accepted in prior cases, but your17

opinions also were rejected by Judge Susan Pierson Sonderby18

(ph.) in the World Access case.  Isn't that correct?19

A. I think she rejected two scenarios in expert report that20

I --21

THE COURT:  You have to speak louder.22

Q. I believe it's not correct that she rejected the opinion.23

 She certainly took issue with two scenarios that I put forth24

as I remember.  I haven't read it in a long time.25
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THE COURT:  Was this a published opinion?1

MR. STRUB:  Yes, Judge.  This opinion is published2

at 301 Bankruptcy Reporter 217.3

THE COURT:  Okay.4

MR. STRUB:  It's a very lengthy opinion.  I had5

copies that were going to be here, but unfortunately they6

didn't make it.7

THE COURT:  Well, we can find it in the library.8

MR. STRUB:  Yes, Judge.9

THE COURT:  Are you going to be asking several10

questions or just this one?11

MR. STRUB:  Just a few.  You don't need -- you're12

not going to --13

THE COURT:  What?14

MR. STRUB:  If you want the opinion, you can pull it15

and have it in front of you, but it's probably about eight16

questions.17

THE COURT:  Okay.  If I feel I need to look at the18

opinion then I'll just have my law clerk bring it to me.19

MR. STRUB:  It's again 301 --20

THE COURT:  I always read everything that comes out21

of the Northern District of Illinois with great and close22

attention because of the stellar caliber of that bench, only23

diminished unfortunately by Judge Ginsburg's withdrawal.24

So go ahead and ask the questions.25
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MR. STRUB:  All right, Judge.1

THE COURT:  And the name of this case was World2

Access?3

MR. STRUB:  It's World Access, yes, Judge, and4

again, it's 301 Bankruptcy Reporter 217.5

THE COURT:  And what's the year?6

MR. STRUB:  It's 2003.7

THE COURT:  Okay. 8

MR. STRUB:  I have a copy of the opinion, Judge, if9

you'd like --10

THE COURT:  All right.  Mr. Peltz --11

MR. STRUB:  -- but I don't have an extra copy.12

THE COURT:  -- you're familiar with this opinion. 13

Go ahead.14

THE WITNESS:  I haven't read the opinion since it15

was written, so I don't necessarily remember the details.16

Q. Okay.  Well, I'm just going to be at a very general17

level, but it's October of 2003, so it's less than two years18

ago it was written.19

Okay.  Now, in the  World Access case the debtor and the20

creditors committee were moving for the substantive21

consolidation of the debtor's estates.  Is that correct? 22

A. Amongst other issues, that's correct.23

Q. And you were retained by the debtor and the committee,24

correct?25
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A. Yes.1

Q. And the motion was opposed by an individual creditor2

called R2 Investments?3

A. R Squared, yes.4

Q. In support of the motion you prepared some financial5

scenarios, and two of those scenarios were the ones that were6

primarily addressed in this opinion, correct, scenarios one7

and scenario two?8

A. I don't remember the numbers.  I remember that I prepared9

seven scenarios under -- potential scenarios is what they were10

under substantive consolidation.11

Q. Okay.  Well, now in one of the scenarios, you were12

purporting to represent the recovery by creditors if the13

estates were substantively consolidated, right?14

A. I think that's correct.15

Q. And in the other scenario, and I'll represent to you, I16

believe that was scenario one, and in scenario two you were17

representing the recovery by creditors following an individual18

liquidation of the estates.  Is that correct? 19

A. I don't recall specifically.20

Q. But you don't remember that the whole issue in the case21

was whether creditors get more if the estates were22

substantively consolidated versus whether creditors get more23

if there's an individual liquidation?  You don't recall?24

A. Well, of course I recall that.  Your question is do I25
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remember this scenario representing this, and as I told you, I1

haven't read it in a long time.  I don't remember which2

scenario said what.3

Q. Okay.  So you don't recall that one of the scenarios that4

you prepared in this published opinion was a scenario that was5

purporting to represent what creditors would get in an6

individual liquidation of these estates as opposed to a7

substantive consolidation.  That -- you don't recall that at8

all?9

A. Oh, I'm sure it did.10

Q. Okay.  Do you recall that your opinion was that the11

recovery by creditors following substantive consolidation12

would be greater than recovery in an individual liquidation? 13

Do you recall that was your opinion?14

A. I believe that's correct.15

Q. Do you recall that that was the opinion that the judge16

rejected in the World Access case?17

A. I don't think she granted substantive consolidation, if I18

remember correctly.  I think that's correct.19

Q. And one of the reasons she refused to grant substantive20

consolidation was she disagreed with your opinion that21

creditors would get more in a individual liquid -- in22

substantive consolidation than in individual liquidation.  Do23

you recall that?24

A. As I recall, and as I said before, I know that she25
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disagreed with two out of seven possible scenarios presented.1

 There were -- I vaguely remember or I believe there were was2

more than one.  My only point is there was more than one3

substantive consolidation scenario presented.4

Q. Well, do you remember that she rejected the other5

scenarios out of hand because they weren't part of what the6

debtor even sought as part of its relief.  Do you recall that?7

 So the only ---8

A. I don't -- I don't specifically recall that, no.9

Q. You don't --10

THE COURT:  Mr. Strub, I'm trying to find out what11

this connects to.  Yes, he testified as an expert on a12

different issue for the district court's benefit.  It's the13

pooling of assets and the pooling of liabilities among members14

of a control group or consolidated or conglomerate group of15

corporations -- affiliated corporations, but what does16

substantive consolidation and the rejection of his testimony17

in part have to do with his methodology in this case?  We18

don't have substantive consolidation as an issue here.19

So other than the fact that one judge bounced20

something of his testimony, what's the relevance of this line21

of cross examination to the matters at hand?22

MR. STRUB:  Just one.  The only relevance is in this23

last question, which is from page 284 of the opinion. 24

Q. One of Judge Sonderby's conclusions was that you used25
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inter-company transactions in order to make the dollar amount1

of the claims against the individual debtors seem higher, and2

that you skewed the reallocation of assets among the debtors3

to make substantive consolidation appear more attractive.  Do4

you recall that?5

A. Well, yes, but I was instructed by counsel on how to --6

Q. Okay.  The "yes" is fine.7

A. -- utilize the inter-company transactions.8

MR. STRUB:  Move to strike everything after "Yes."9

THE COURT:  Granted.10

Q. Now Mr. Peltz, you know that Mr. Cimasi performed some11

significant analysis reflected in schedule 3 of his report to12

determine where Addus compared with guideline companies, and13

what the ratios were that he was going to use.  Do you know14

that?  And if you want to look at schedule 3 of his report,15

schedule 3 of Exhibit 150, you're free to do that.16

(Pause in proceedings).17

A. Schedule of Mr. Cimasi's report is his benchmarking18

analysis.  Is that what you're referring to?19

Q. Yes.20

A. Okay.21

Q. And you used the median because you believed Addus to be22

a median company, correct?23

A. Yes.24

Q. And there's no objective way based on any of the material25
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that you have produced comparable to schedule 3 for me to1

check your belief, is there, in your report?2

A. In my report?  I would say no.3

Q. Now, I want to show you -- I'm giving this to your4

counsel.5

MR. STRUB:  Judge, I'm going to hand you an article6

that Mr. Peltz has written.  I've previously given it to7

counsel.8

THE COURT:  All right.9

A. Are you done with this?  Are you done with this?10

Q. Mr. Peltz, I put in front of you an article that I pulled11

off of the American Express Website entitled, "50 Warning12

Signs for Businesses, Prescriptions for Avoiding Problems." 13

Did you write this article?14

A. I must have.  I don't specifically remember it, frankly,15

but it has my name in it.  It's on our Website, so --16

Q. You don't --17

THE COURT:  Do you know what date this was?18

THE WITNESS:  Oh, this has to be ten years ago.19

Q. Do you dispute that this is an article that's currently20

on the American Express --21

A. No, no.  I don't dispute it.  I don't specifically22

remember the article until you showed it to me, but that's all23

I'm saying.  I haven't looked at in years and years.24

Q. Did you see it after I gave it --25
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THE COURT:  You know, Mr. Peltz, one of this Court's1

favorite songs is "50 Ways to Leave Your Lover."  I often sing2

between the middle of trials.  So this is "50 Warnings Signs3

for Businesses," and you've broken all these down, and you4

tell us the concept of early warning signs has been around for5

a long time, and can be applied to many activities, and that's6

the way the article begins, right?7

THE WITNESS:  Yes.8

THE COURT:  And then you listed these things into9

six categories, and this is just a kind of an outline, isn't10

it?  A whole bunch of questions, not any substantive11

discussion.  So this is your kind of hit list of things12

grouped under six categories that analysts should pay13

attention to; management ,board members, owners, bankers, and14

other investors, here's a tool to focus attention, right?15

THE WITNESS:  Yes.16

THE COURT:  Okay.17

BY MR. STRUB: 18

Q. Mr. Peltz, in your article in the second paragraph19

starting with the word, "typically," are you with me?20

A. Yes.21

Q. You say, "Typically the origin of a crisis --22

MS. MURCH:  Judge, I'm going to object as to -- I'm23

not sure how this really relates to voir dire here.24

THE COURT:  Well, he's going to be challenging his25
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methodologies.  I assume, and I'm going to give him a certain1

amount of latitude.  I don't know if Mr. Peltz listed this2

article on his list of publications, but if this has some3

direct bearing on his report, then I'm going to give Mr. Strub4

a modest degree of latitude.  If the cannot connect it up,5

then you can renew your objection and move to strike.6

Q. Mr. Peltz, in this article, second paragraph you write,7

"Typically the origin of a crisis can be traced back two or8

three years before its onset when the initial problems began9

to surface.  In many situations top management is in a state10

of denial, and relies on rationalizations and quick-fix11

answers to issues that are fundament to the success of the12

business."13

Did you make any determination in the process of14

preparing your report or your analysis as to whether these two15

sentences that you wrote describe what was happening with your16

client in 2001 and early 2002?17

A. Well --18

Q. It's just a yes or no question.19

A. I have to say no because I forgot about this article for20

years and years, so obviously the answer would be no.21

Q. Now let's look at some of these items --22

THE COURT:  You don't think this has any continuing23

validity?  It seems to me almost axiomatic.24

THE WITNESS:  Well, I --25
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THE COURT:  We all talk about a failure of1

management to face up to the true market conditions and their2

inability in privately-held companies to avoid self-deception.3

 So it seems to me as a general proposition this has4

substantial empirical validity.  None of us ever remember a5

debtor in possession, public or private who is ever prepared6

to accept total responsibility for mismanagement of the7

company.  It's always somebody else's fault, and when you say,8

"Come on, here are the numbers," there's always a tendency on9

the part of the debtor in possession, particularly the founder10

of the firm, to rationalize those away, and it's not a11

question of when you wrote the article.  The question is12

whether or not as a general empirical observation you believe13

this observation holds this true to this very day given the14

more than 20 years you've been involved in the restructuring15

business?16

THE WITNESS:  Absolutely it holds -- it's basic --17

THE COURT:  All right.  Okay.  So then the question18

is --19

THE WITNESS:  -- business failure 101.20

THE COURT:  -- this is a general proposition that21

holds true and applies perhaps to a very high percentage of22

the cases.  I think Professor Alban (ph.) used to attribute it23

at 90 percent levels.  The reason for the filing of Chapter24

11's under his Factor Z in 90 percent of the cases was due to25



PELTZ - CROSS 185

management error -- management's error to assess its true1

situation, and that kind of becomes a litmus test, and of2

course, we all have the great advantage of hindsight because3

we come at it from such a skewed perspective, but sometimes4

there are extrinsic variables that defeat an ability of a5

company to continue. 6

I would assume that Hurricane Katrina is in that7

category of esoteric variables.  You might have been running a8

very successful restaurant and a blues bar, and then the9

hurricane comes.  You have no customers.   Your store has been10

severely damaged, yet you have ongoing obligations to pay to11

your suppliers and financial sources.  So that's not an12

instance of gross mismanagement, but maybe you don't have13

enough insurance.  That's another story.14

But what I'm trying to determine is, and I think15

it's a fair question that Mr. Strub has put to you.  Given16

your general skepticism about the ability of management to see17

the true state of affairs, did you apply that same skepticism18

to your analysis in preparing this expert report, and if you19

didn't, why not?  If you did, where is it reflected?20

THE WITNESS:  I would answer your question yes, I21

did apply my level of professional skepticism, and my only22

comment, it's fairly harder at this point not to in anything23

that I --24

THE COURT:  I'm not hearing the rest of the answer.25
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 You --1

THE WITNESS:  It's hard for me not to have that2

professional skepticism after all these years in3

restructuring.4

THE COURT:  Okay.  All right.5

THE WITNESS:  Period.6

THE COURT:  So the question is, based upon that7

skepticism, did you apply that skepticism in your report, and8

where will we find that skepticism reflected, either in your9

percentage discounts or in other adjustments, and all Mr.10

Strub is asking you is to try to connect this general11

empirical view, which sounds to us to be almost axiomatic, we12

take it as a given, and it's -- it may be a rebuttal13

presumption, but it's rarely rebutted.14

So the question is where in your report is this15

skepticism about management's inability see the truth, i.e.,16

it still is in a state of denial, and management's reliance17

upon rationalization and quick-fix answers, issues that are18

fundamentalist as to the business, and there have been a19

number of suggestions, even an admission by Mr. Wright that he20

never got to the bottom of the HME receivables within the time21

frame we're talking about, and he never got to the bottom of22

the workers compensation problems because he said everyone in23

the industry had failed to make the appropriate extrapolations24

of what their losses were.  So whether you call that a25
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rationalization or not, whether you call it a state of denial1

or not may not be so significant. 2

The question is, given your highly trained3

skepticism where you really can't believe management's numbers4

based upon these two basic considerations, where is that5

reflected in your report?6

THE WITNESS:  Well, I guess I would say my report7

stands on its own, but what I would comment on is the8

suggestion that management at Addus -- Addus had a history of9

rolling up companies successfully, and was taking action to10

correct HME.  I would not agree with the characterization that11

it was in denial or resorting simply to quick fixes.  I would12

obviously concede they didn't get it right.  There's no13

question about it, but I don't think Addus was or is a failing14

business.  It's in existence today.  It appears to be robust.15

THE COURT:  Well, it had to sell off its HME16

Division for a number of reasons, including one, that it17

couldn't compete in the market for a renewal of its contract,18

and that occurred in 2004.  We've had that testimony, and19

maybe that wasn't something you were exposed to, but Mr.20

Wright continued to protest throughout that the R.J. Gold21

adjustments were appropriate.  He said they were wildly22

exaggerated.23

THE WITNESS:  I know he believed that, but I mean --24

THE COURT:  That's what he said.25



PELTZ - CROSS 188

THE WITNESS:  I understand that, but my point is1

what business doesn't at times face significant challenges to2

segments of its business, and that includes Microsoft, that3

includes Motorola, as well as companies like Addus.  Those4

things happen.  It doesn't mean it's a failing business on a5

death spiral with management in denial.  It's two different6

things.  That's my only point.7

THE COURT:  I'm trying to understand the8

significance of its application here.  We're not talking about9

Microsoft.  In fact, I saw in the last reported paper, how is10

it that Bill Gates continues to make more and more billions of11

dollars every year?  So if Microsoft is a failing business in12

denial or it makes major mistakes, that hasn't been reflected13

in its share prices recently.14

As to Mr. Wright, yes, his company didn't collapse,15

but he was hemorrhaging as reflected in the audited16

statements, and within a few years, from 2002 to 2004, he17

continued to expend more and more resources to try to get a18

fix of the problem.  Each prior fix failed.  The CBO in19

Modesto never worked as he contemplated.  That wasn't20

sufficient.  He may have unduly relied upon Mr. Ford, but he21

didn't want to testify about that because of the ongoing22

litigation, but I don't know what you would define as a state23

of denial or a quick fix or rationalization.  Maybe you use24

these things in such extreme circumstances that they don't25
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have any real world applicability. 1

So you've read all the reports, all the e-mails, and2

things of that sort, and your testimony is that Mr. Wright was3

not in a state of denial, that he was taking the appropriate4

business measures to resolve the HME receivables, and that he5

wasn't relying upon a quick fixes or rationalizations.  Is6

that your testimony based upon what you've read?7

THE WITNESS:  Based on what I've read, it appears8

that they were -- denial would be not admitting that it's9

happening in the first place, such as a manufacturer whose10

competitors are shifting their -- shifting their production to11

China and reducing their costs 90 percent.  Denial is denying12

that's occurring.13

I think the record appears to be clear that they14

recognized that there were problems with HME.  It's not hard15

to recognize based on the aging of the receivables.  The --16

and took action to correct it.  Whether or not that action --17

whether the problems were fixable and whether they took enough18

action, obviously history shows that wasn't the case, but in19

addition to that, Addus is a vibrant company.  They still were20

able to get over their problems, refinance their debt, and21

move forward.  Not a failing company.22

THE COURT:  After they almost bled to death and had23

to chuck one of their major markets.24

THE WITNESS:  They certainly had significant25
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problems.  There's no question about it.1

THE COURT:  Okay.  All right.2

THE WITNESS:  But you know, it really comes -- don't3

misconstrue my answer.  It comes down to a question of4

standing there on February of -- February 14th, if you will,5

or January 8th of '02, did you believe you were taking action6

and doing the right things.  Hindsight tells you no, that's7

not correct, but it's what you knew around that time that's8

the critical issue.9

THE COURT:  Well, what he knew, but that doesn't10

mean that that should be something you buy into.  He may have11

been like many other businessmen, incapable because he was so12

focusing on generating a large EBITDA, 14, 16, $20 million,13

that because his vision was clouded by that goal that he14

denied all of the signals that went directly to the contrary15

at the relevant of magnitude.16

Now, that may have been his problem, but since17

you're coming in and you're looking at this long after the18

events have occurred, even though you're trying to look at it19

as of a closing date, you have the advantage of a lot more20

information than Mr. Wright had as of that date.  He didn't21

have the audited financials for 2001.22

So when you look at all of this data, I'm simply23

trying to understand why you entertain the proposition that24

unlike the great majority of businessmen who are suffering25
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major operating losses and major adjustments to the balance1

sheets, that you don't have to take that into consideration in2

this case in January and February of 2002 in making a3

determination of the value of Addus, and that just raises a4

very serious credibility problem with your report, and that's5

I think one of the reasons it's being raised, whether it goes6

to rejecting your report as having no value in assisting the7

trier of fact, is another story. 8

It's just that I'm having a hard time believing, and9

I appreciate your candor, that you didn't think Wright was in10

denial, and you didn't think he was engaging in quick fixes,11

and I guess I can make those determinations based upon all the12

evidence, but I'm not going to rely upon you for that fact13

because your assumption isn't supported by the record even Mr.14

Wright's own candid admissions,15

BY MR. STRUB: 16

Q. Mr. Peltz, in fact, you did no analysis, did you, as to17

whether someone as of February 14th, 2002 could determine18

whether the HME accounts receivable problem was Addus was19

recurring or non-recurring?  That's not part of your report,20

is it?21

A. Well, you asked me no questions.  I did no analysis, and22

is it in my report?  I don't believe it's in my report.  I did23

read the testimony around the HME problem and the actions to24

correct it, and saw what they were doing, and in my opinion it25
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was the type of thing I would have recommended were I standing1

there in their shoes.2

Q. But you do recognize that the problems with the HME3

accounts receivable were recurring problems?4

A. Ultimately that was the -- correct.  Whether that's a5

conclusion at that point in time is the question.6

Q. All right.  Well, let's look at some of the items, and by7

the way, these are -- in this article, these are early warning8

signs, right?  You use that phrase twice in paragraph one. 9

This is not -- these aren't comments about a company that's in10

a death spiral.  These are early warning signs, right?11

A. Yes.12

Q. Now, under "Cost characteristics," that's topic number13

two.  Do you see that?14

A. Yes.15

Q. The third topic says that, "One sign of a troubled16

company that you need to look at is whether executive salaries17

and perquisites are greater than industry norms."  Do you see18

that?19

A. Yes.20

Q. Did you do any analysis of this question with respect to21

Addus when you did your guideline company approach?22

A. No.23

Q. Did you do any analysis of this question with respect to24

the guideline companies?25
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A. No.1

Q. And did you take into consideration Mr. Wright's2

testimony here concerning the fact that the salaries paid to3

executive management at Addus were higher than industry norm?4

 Did that factor into your opinion at all?5

A. I don't recall that testimony.6

THE COURT:  What he said was if you were going to7

make determinations as to value, you would have to factor out8

the so-called private party transactions.9

THE WITNESS:  Oh, yes.  That -- his representation10

was a million three or so, yes.11

THE COURT:  Yes.  And when we said, "What is that12

supposed to mean?" he said, "That was about my bonus and my13

salary." 14

THE WITNESS:  I thought he called it "owner costs."15

 I --16

THE COURT:  Yes.  Well --17

THE WITNESS:  -- presumed it to be more18

comprehensive.19

THE COURT:  But since he was the owner, and he was20

the one who was compensating himself rather handsomely above21

industry standards, he said that he assumed when it came to22

reducing costs of overhead, that there would be some23

substantial savings when Med D took over Addus and he was gone24

because they weren't going to be paying those kind of private25
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transaction costs.1

THE WITNESS:  And that's a very common issue in a2

private company transaction.  I mean, the goal on the seller's3

side --4

THE COURT:  Okay.  So the question is did you take5

that into consideration?  Did you make adjustments based upon6

substantial reduction of overhead for the chief operating or7

the chief executive officer, and your answer was, "No, I8

didn't.9

THE WITNESS:  No.  I didn't use EBITDA.10

THE COURT:  Okay.11

BY MR. STRUB: 12

Q. The next issue that you have here as an early warning13

sign is whether actual costs exceeded budgeted costs for three14

consecutive months.  Do you see that?15

A. Yes.16

Q. Did you analyze this issue with respect to Addus when you17

determined that Addus was a median company?18

A. No.  I have to say no.19

Q. All right.  Did you analyze this issue with respect to20

the guideline companies?21

A. No.22

Q. Now, another question, and this appears on page two of23

the Website print-out, it's the second topic.  It says, "Does24

the company need better cash flow monitoring and/or25
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forecasting?"  Do you see that?1

A. Yes.2

Q. And did you analyze this issue with respect to Addus when3

you determined Addus was a median company?4

A. Wait.  I'm sorry.5

Q. It's the second topic, page two.6

A. "Other financial characteristics?"7

Q. No, sir.  If you look at under, "Cost characteristics."8

A. Oh, the second line.  I see it.9

Q. Yes, sir. 10

A. Okay.  Could you ask me the question again?11

Q. Yes.  Did you analyze whether Addus needed better cash12

flow monitoring and/or forecasting when you reached the13

conclusion that Addus was a median company?14

A. I looked at their working capital ratio and other issues,15

not specifically -- I guess not specifically cash flow16

forecasting.17

Q. And with respect to working capital ratio, and we'll get18

there in a second, Addus was well below industry?19

A. No.  That's not correct.20

Q. All right.  Well, we'll get to it.21

Now, with respect to --22

THE COURT:  Mr. Strub, this would be fascinating and23

you can try to hoist him in his own petard.  The question24

really is however, not what this off the cuff article25
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suggested, but whether or not these are the kinds of1

adjustments that industry experts have to factor in based upon2

peer reviewed standards.3

I mean, this is an interesting article.  It's kind4

of a heads-up article, but if we're challenging his5

methodology, I guess you'd have to show that this methodology,6

these questions are built in the standard methodologies that7

Mr. Cimasi (sic) would have been asking himself these same8

questions because otherwise, while this is an interesting9

exercise in impeachment, it seems to me it's taking us very10

far afield from the issue before us, "Did you apply the11

standard methodologies, and did you apply them correctly?12

This stuff, I mean we could go through each one of13

these 50 questions and say, "Did you apply this?  Did you14

apply this?  Did you apply this?" and his answer would15

probably be, "No," but if that wasn't part of his valuation16

analysis, then we're just wasting time.17

I enjoy the colloquy, but we're wasting time, and I18

don't think we're advancing the ball here by your taking19

sharpshooter shots as Mr. Peltz's hide because he used an20

article for a very different purposes, and it has nothing to21

do with the examination that Ms. Murch raised, and even with22

some latitude about the scope of a cross examination, I don't23

think this is helping me.  It's not establishing anything that24

effects the credibility of Mr. Peltz or his methodology. 25
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It's just designed to embarrass him, and I don't1

mind his being embarrassed, but your wasting my time.2

MR. STRUB:  All right, Judge.  I'll move on to one3

thing that I think that --4

THE COURT:  All right.5

MR. STRUB:  -- we all agree was important.6

Q. Let's talk about working capital.7

Now, working capital is current assets minus current8

liabilities, correct?9

A. Net working capital, yes.10

Q. All right.  And is it fair to say that a growing company11

needs working capital?12

A. Yes.13

Q. As a business grows you need to fund increases in working14

capital.  Is that true?15

A. As a business grows you generally need to fund increases16

in working capital.  That's correct.17

Q. And the working capital needs to be an amount to support18

business operations.  Is that true?19

A. Yes.20

Q. Now, if you look at Exhibit 3, and you can also, as long21

as you've got the deposition in front of you, we can make this22

really fast because I doubt that your answer's going to be23

different than it was at your deposition.  So if you look at -24

- you can either look at Exhibit 3, which is Addus's financial25
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statements for 2000 on pages -- well, it's Exhibit 3, page 43,1

and Exhibit 3, page 44.  Exhibit 3, page 43 has the entry --2

A. Oh, you're on -- I thought you were talking about the3

Cimasi --4

Q. Exhibit 3.5

A. I'm sorry.6

THE COURT:  And what is Exhibit 3 again, please?7

MR. STRUB:  It is the financial statement for Addus8

--9

THE COURT:  All right.10

MR. STRUB:  -- for the year 2000.11

THE COURT:  All right.  For 2000 or 2001?12

MR. STRUB:  No, Judge.  It's for 2000.  It's for --13

THE COURT:  All right.14

MR. STRUB:  -- the year ended December 31, 2000.15

THE COURT:  I got it.16

A. Okay.  I have Exhibit 3.17

Q. Okay.  And so --18

A. Are you referring to my dep too, or --19

Q. Yes.  Why don't you look -- open your deposition as long20

as Mr. Early's put it in front of you.  It will make this go a21

lot faster.  So open your deposition to page 83, line 17.22

So in Exhibit 3 the entry for current assets is listed on23

page 43 of Exhibit 3.  The entry for current liabilities is24

listed on page 44.  Okay.  The working capital for 1999 for25
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Addus was $21,420,000.  Is that correct? 1

A. Yes.2

MS. MURCH:  Where are you on this exhibit?  I'm3

sorry.  What page?4

MR. STRUB:  I'm Exhibit 3, page 43 and 44, but we5

went through this exercise with a calculator during Mr.6

Peltz's deposition, and so I'm trying to expedite this.  I7

assume that his answers are going to be the same.  So we're8

just -- I just referred him to page 83 of his deposition where9

he already answered these questions.10

THE COURT:  Page 83 of his depo?11

MR. STRUB:  Page 83 of his deposition, yes, Judge.12

THE COURT:  All right.13

Q. All right.  So $21,181,000 in 1999.14

THE COURT:  181?  I thought it was 420.15

MR. STRUB:  No, Judge.  the amount of -- well, and16

Mr. Peltz confirmed that working capital for 1999 was17

$21,181,420, correct?18

THE COURT:  Okay.  I just missed the digits.  All19

right.  I'm sorry.20

A. You want me to say it again?  Yes.21

THE COURT:  21,181,420, wrapping it up, 21.222

million.23

Q. And you're aware, sir, that in 1999 Addus made a number24

of acquisitions and increased its business?25
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A. Again, I don't recall each and every year they made1

acquisitions, but generally they were making acquisitions as2

part of their growth strategy.3

Q. Okay.  And you recall at the time of your deposition -- I4

don't want to have to read your answer, you recalled, you were5

aware in 1999 that in that period Addus made a number of6

acquisitions and increased its business, correct?7

A. I gave you what I thought was the same answer I just gave8

you, which is I'm generally aware they were making9

acquisitions, not the specific year.10

Q. But you also said, "Yes," at the end of your answer11

during your deposition.12

A. But that -- whatever.13

Q. Okay. 14

A. It reads the way it reads.15

Q. That's fine.  That's fine. 16

A. That's what it meant.17

Q. Now, these acquisitions that Addus made would increase18

the need for working capital.  Isn't that true?19

THE COURT:  Mr. Peltz, see if I can understand the20

response.  Your response was, "Whatever?"  Is that the word21

you used?22

THE WITNESS:  I -- he asked me -- yes.  He asked me23

if I understood in referring to my deposition transcript, he24

asked me if I understood they made acquisitions in 1999.  I25
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answered generally I'm aware they were making acquisitions,1

yes.  I was referring in my mind to the fact that I know they2

made acquisitions.  I don't know the specific years and3

amounts of those acquisitions, and that's all I was trying to4

answer again.5

THE COURT:  I thought you used the word, "whatever."6

THE WITNESS:  Well, he said I used "yes," at the end7

of that answer to imply I was saying yes to 1999, and I meant8

"I'm not going to argue with you."9

THE COURT:  I see.  Okay.  All right.10

THE WITNESS:  That's what "whatever" implied.11

THE COURT:  Because I know among teenagers --12

THE WITNESS:  That's where I learned it.13

THE COURT:  -- and 20 somethings, "whatever" is one14

of their common stocks.  They fill the void with "whatever,"15

and it's generally a dismissive comment.  "I told you what I16

have to say, and if you want believe me, well, whatever," and17

I'm sure that anyone who's a parent frequently answers --18

frequently is given answers, "whatever," and generally the19

parents say, "That's not responsive to the question I asked,"20

if you were trained as a lawyer, and the counter-response to21

that is "whatever."22

Okay.  So we have in that in context.23

Ms. Murch, have you ever heard that phrase around24

the office, "whatever?"25
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MS. MURCH:  Not in the office, but certainly younger1

folks do use that.2

THE WITNESS:  I have a 14-year old and an 11-year3

old.4

THE COURT:  I'm sure they use it all the time, don't5

they?6

THE WITNESS:  Absolutely.7

THE COURT:  All right.8

THE WITNESS:  My point was simply, "It says what it9

says."10

THE COURT:  That's okay.  You can borrow the idioms11

of your children.12

Let's go on.13

BY MR. STRUB: 14

Q. Now, working capital for the year 2000 was approximately15

25 million.  Is that right?16

A. Yes.17

Q. So working capital was now increasing from 21.2 million18

to roughly 25 million.  Is that correct? 19

A. Yes.20

Q. And the working capital for the year 2001, that is the21

date of valuation, is 9.5 million.  Is that correct? 22

A. I'm sorry?23

Q. Working capital for 2001 was 9.5 million.  Is that24

correct?  You can look at, if you want to --25
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A. I'm looking.  Yes.  That's correct.1

Q. So from 2000 to 2001 there's a decrease in working2

capital of about 15 1/2 million.  Is that correct? 3

A. Yes.4

Q. And that is a dramatic decrease.  Isn't that true?5

A. Sure.  It's significant.6

Q. And that's not a positive sign for a company, is it?7

A. Well, you always want to have working capital.  There are8

times where growing companies require working capital that are9

healthy.  I mean, it can be a negative sign.  It isn't always.10

Q. Given the prior working capital, do you believe that this11

sharp decrease in working capital is an indication that the12

financial condition of the company may not have been healthy?13

A. It's certainly an increase that they were using working14

capital, and that it flows from the fact that they had all15

those receivables that they were financing.16

Q. Mr. Peltz, why don't you take a look at page 85, lines 517

through 9 of your deposition?18

A. 85.19

Q. Are you with me on line 9?20

A. Yes.21

Q. I'll ask you the same question that I asked you at your22

deposition.  Why don't you just read me what your answer was.23

"Now, given the prior working capital, do you believe24

that this sharp decrease in working capital is an indication25
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that the financial condition of the company may not have been1

healthy?"2

And what was your answer?3

A. "It's not a positive sign, the decrease in the amount."4

Q. Now, you made no determination as to whether this amount5

of working capital would be considered a reasonable amount of6

working capital for a business like Addus or whether this7

working capital will be an amount necessary to support Addus's8

business in the future, did you?9

A. I would say I didn't, no.10

Q. Now, if we go to Exhibit 4 in your white books, which is11

--12

MR. STRUB:  That is, Judge, that's the financial13

statement for 2001.14

THE COURT:  Remember, Mr. Strub, we're still at this15

voir dire, and the question is is he using the methodology16

that other experts using the same standards recognized in17

their industry would be using.18

MR. STRUB:  And Judge, we're going to get to that. 19

This ties in with the methodology that he did use.20

THE COURT:  Because a lot of this goes presumably to21

weight.  If we're talking about excluding him as a witness,22

then you have to show more weight.23

MR. STRUB:  Yes, Judge, and we're going to get to24

that.25
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THE COURT:  All right.  Okay.  No hurry.1

Q. Now, if you look at Exhibit 4, page 6.2

A. The statement of cash flows?3

Q. That's correct.  And you'll notice that from 2000 to 20014

there's a substantial increase in checks issued against future5

deposits.  Do you see that?6

THE COURT:  Substantial increase in what?7

MR. STRUB:  Checks issued against future deposits,8

that is held revenue.9

A. Yes.10

Q. And the number goes from 3 -- approximately 332,000 to11

approximately 2.9 million?12

A. Yes. 13

Q. And was this something that you considered -- is this14

about an 800 percent increase?  Can you tell me that?15

A. Whatever, yes.  I'm sorry.  Yes. 16

Q. All right.  Was this something --17

A. About 800 percent is about right, yes.18

Q. Okay.  And was this something that you considered in19

determining that Addus was a median company?20

A. Well, I certainly was aware of it when I made the21

determination, yes.22

Q. Now, in your opinion, your expert report, you did no23

analysis at all of the health care industry, did you?24

A. I would say no.25
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Q. All right.  Let's look at this question now that the1

Court asked about this cash flow from operations multiple. 2

So if you could open your report, Exhibit 213?3

THE COURT:  I thought the question I had left him4

with during the break, see if you can look at the audited5

financial for 2001, see if you can find the relevant numbers6

in that audited report that will reflect at least the7

auditors' definitions of cash flow from operations.8

MR. STRUB:  That's what we're going to do, Judge.9

THE COURT:  Okay.10

MR. STRUB:  All right. 11

Q. So --12

A. Wait.  We're on my report now, right?13

Q. We're on your report, but you're also going to need14

Exhibit 4 in front of you.15

A. Okay.16

Q. All right.  So in your -- what you call your guideline17

company approach, you gave two-thirds of the weighting to18

enterprise value to cash flow from operations, correct?19

A. Yes.20

Q. Now, if we look at Exhibit 4, which is Addus's financial21

statements for 2001, what you're calling cash flow from22

operations is actually what is identified in the financial23

statements as "net cash provided by operating activities."  Is24

that true?25
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A. Yes.1

Q. Now, you in fact, when I asked you at your deposition2

whether this was a method, that is using net cash provided by3

operating activities, whether this was a method you'd ever4

used before in any other assignment, you couldn't recall one.5

 Can you recall one now where you've used net cash from6

operating activities in any other assignment that you've ever7

done?8

A. No.  I can't recall.  I mean, I didn't go back and look,9

but I just don't recall.10

Q. And I asked you in your deposition --11

THE COURT:  Well, why you don't you tell me what the12

number is?13

MR. STRUB:  Oh, well, the number, Judge, for 2001 --14

THE COURT:  Yes.  On the audited statement --15

MR. STRUB:  On the audited financial statement --16

THE COURT:  -- under "net cash provided from17

operations," which he says is the equivalent of cash flow from18

operations.19

MR. STRUB:  That's correct.20

THE COURT:  And what's the number?21

MR. STRUB:  It's --22

Q. Mr. Peltz, why don't you answer the question?23

A. 9,143,280.24

THE COURT:  Okay.  That's the audited, and so you25



PELTZ - CROSS 208

used this 9,143,280?1

THE WITNESS:  That's correct.2

THE COURT:  Okay.  And what's the weight you gave to3

this variable?4

THE WITNESS:  Two-thirds.5

THE COURT:  Two-thirds.  Okay.  So two-thirds of the6

value is attributed to this variable, and so two-thirds of7

what, $75 million rounded is $50 million?8

THE WITNESS:  Yes.9

THE COURT:  So then you're using a multiplier that's10

in excess of 5?  The relationship -- the ratio between 911

million 1 and 50 million is greater than 1 to 5, correct?12

THE WITNESS:  The multiple was 9.5.13

THE COURT:  Well, 9.5 times 9.1 is what?  I got 8 --14

86 million 450.  9.1 times 9.5 is 86 --15

THE WITNESS:  861.  86.861.16

THE COURT:  86 what?17

THE WITNESS:  861.18

THE COURT:  861?19

THE WITNESS:  861.20

THE COURT:  861.  Okay.  And that's at 9.5?21

THE WITNESS:  That's correct.22

THE COURT:  And that accounts for two-thirds of the23

value?24

THE WITNESS:  Yes.25
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THE COURT:  Okay.  And you say that's within1

industry guidelines for expert appraisers?2

THE WITNESS:  Yes.3

THE COURT:  Okay.4

BY MR. STRUB: 5

Q. Mr. Peltz, you can't point me to any professional6

literature or treatise that would suggest using net cash7

provided by operating activities as Addus defines it as a8

valid indicator of value, can you?9

A. Yes, I can.10

Q. Okay.  At the time of your deposition you couldn't,11

right?12

A. That's correct.13

Q. Okay.  But now you have?14

A. Yes.15

Q. Okay.  And where is that?  Is that something that's been16

produced before today?17

A. I don't know.  I don't know if it's produced or not.18

Q. Do you have a copy?  I don't want you to read from your19

notes, sir.  If you have the treatise, that would be something20

I'd take a look at.21

A. My notes tell me what the treatise is, and I have the22

treatise.23

Q. Okay.24

A. So if you just give me one second.  It's Pratt, "The25
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Market Approach to Valuing a Business," page 11.  I have that1

book here.2

Q. Okay.3

THE COURT:  And what year is this?4

THE WITNESS:  2001 I believe.5

THE COURT:  Okay.  And what relationship does that6

study have to "Valuing Businesses," the fourth edition, which7

is about the same time, and then there were other writings.  I8

mean, is he just writing the same book over and over again?9

THE WITNESS:  That's a matter of interpretation. 10

THE COURT:  Well, I mean --11

THE WITNESS:  He has a number of different titles.12

THE COURT:  -- you've read one.  Why should I go to13

a second or third publication of Mr. Pratt unless it's an14

excerpt or a smaller edition in terms of subjects covered?  I15

mean, you've earlier cited to his fourth edition for his major16

work, "Valuing Companies."  Now -- and then you talked about17

the "Real Options" books, and now you're going to the same18

author, Pratt, "Market Approach to Valuing Businesses" in the19

same year I believe as his fourth edition.20

So -- all right.  So either he's publishing the same21

materials under different captions, and all power to him for22

his great marketing abilities, or there's a difference in23

treatment between one treatise and the other published within24

a year or so.  So did you go back and compare his market25
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approach to his standard treatise, "Valuing Companies?"1

THE WITNESS:  I would tell you generally, no, I2

haven't gone back and compared book to book for the purposes3

of sitting on the stand.  I would tell you generally his4

writing is consistent, and that in this document he would have5

gone more into detail on the market approach than perhaps he6

would have in his other treatise.  I --7

THE COURT:  Okay.  All right.8

THE WITNESS:  I couldn't cite you chapter and verse9

why he has this book and that book.10

THE COURT:  Okay.  But this is a more detailed11

analysis of the market approach, correct?12

THE WITNESS:  That's correct.13

THE COURT:  And in this case, more detailed is more14

reliable than less detail?15

THE WITNESS:  Well, it goes into more specific --16

THE COURT:  Opposed to the number of companies from17

guideline companies, the fewer, the more reliable.  Now we18

have more data, the more reliable.19

THE WITNESS:  Well --20

THE COURT:  Same author, same standards.21

THE WITNESS:  He doesn't say "fewer."  He -- Pratt,22

on the number of companies says he likes four to seven, and if23

you go over twelve, he likes to winnow it down, and there's24

some subjective analysis in --25
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THE COURT:  Okay.  I thought that was some kind of1

strategy for playing craps.2

THE WITNESS:  That's where he derived it from3

THE COURT:  Yes.  Okay.  Thank you.4

You've had those pages made available to you?5

MR. STRUB:  No, Judge.  I was -- I must confess I'm6

not -- I haven't kept track of all the works that Mr. Pratt7

has done -- Dr. Pratt actually.  So I will take a look at that8

at some point.9

THE COURT:  Okay.  But at his deposition he didn't10

recall this.  After his deposition in anticipation of this11

trial or during this trial, he went back to his library.  Was12

this in your library or did you have to order it?13

THE WITNESS:  I don't think this one was, no.14

THE COURT:  Well, who handed this up to you?15

THE WITNESS:  We ordered it from --16

THE COURT:  Wilamet (ph.)?17

THE WITNESS:  No.  From -- it's borrowed --18

MR. STRUB:  I think it says on the spine the19

library.20

THE WITNESS:  DePaul University.21

THE COURT:  Okay.  All right.  So this is some kind22

of inter-library loan?23

THE WITNESS:  Yes.24

THE COURT:  Okay. 25
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THE WITNESS:  But my testimony was that I believe1

using gross cash flow is not unusual, but I didn't have a2

cite.3

THE COURT:  Okay.  All right.  So you're saying this4

validates your use of net cash flow?5

THE WITNESS:  I believe so.6

THE COURT:  Okay.7

BY MR. STRUB: 8

Q. Well, this isn't the -- I don't want to get our9

terminology confused.  Okay.  "Net cash flow" is a term that10

Dr. Pratt uses, but --11

A. No, no.  His term is "gross cash flow."12

Q. Okay.  Well, for what you're talking about?13

A. Yes.14

Q. Okay.  That's the point.15

A. Yes.  Sorry.16

Q. So let me just make sure the record is clear on this.17

A. Right.  I'm getting --18

Q. Dr. Pratt uses the term you're saying, "gross cash flow,"19

for what you're calling "cash flow from operations" and what20

Addus called, "net cash provided by operating activities,"21

correct?22

A. Yes.23

THE COURT:  So I've got three different labels,24

"gross cash flow," Pratt's; "cash flow from operations," who's25
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that?1

MR. STRUB:  That's Mr. Peltz.2

THE COURT:  Peltz.  And then the third one is?3

MR. STRUB:  "Net cash provided by operating4

activities," and that's what -- that's what it's termed in5

Addus's financial statements.6

THE COURT:  So that's BDO Seidman?7

MR. STRUB:  Yes, Judge.8

THE COURT:  Okay.  All right.  I don't know how you9

use "net" and "gross" in the same definition, but go ahead.10

MR. STRUB:  All right.11

THE COURT:  It sounds to me that introduces12

confusion.13

BY MR. STRUB: 14

Q. Mr. Peltz, as working capital goes down, net cash15

provided operating activities, what you used, goes up.  Isn't16

that correct?17

A. I think generally that would be correct.18

Q. So the less working capital that Addus has, the higher19

amount of net cash provided by operating activities, correct?20

A. Yes.21

Q. And the higher the value conclusion that you would reach,22

correct?23

A. I think that's fair, yes.24

THE COURT:  Wait a minute.  I'm trying to find --25
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A. Potentially.1

THE COURT:  I'm just trying to follow this.  The2

less working capital you use, the higher will be your reliance3

upon net cash flow?4

MR. STRUB:  No, Judge.  It's just talking about the5

correlation between the numbers.6

THE COURT:  Okay.7

MR. STRUB:  So --8

THE COURT:  The lower the cash flow, the higher the9

net cash?10

MR. STRUB:  The more Addus eats into its working11

capital, the higher the amount of net cash flow from operating12

activities.13

THE COURT:  Okay.  And what explains the14

correlation, Mr. Peltz?  If you have a burn rate that's eating15

into your working capital, how is it correlated with this16

other variable?17

THE WITNESS:  If you're liquidating your working18

capital into operations --19

THE COURT:  Okay.20

THE WITNESS:  -- you would generate more cash.21

THE COURT:  If I'm spending working capital and --22

THE WITNESS:  Either spending working capital --23

THE COURT:  -- I'm investing -- and I'm using those24

dollars in operations --25
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THE WITNESS:  Or you could be increasing your1

liabilities too.  I don't know if the net or the gross numbers2

decrease.3

THE COURT:  Well, if I need my working capital, and4

it's coming out of my operations, I'm using it to expand my5

operations, if I'm losing money, then I'm just dissipating my6

working capital, just putting it down a rat hole. 7

If the only way I can generate sufficient working8

capital is to start extending my payables, then I got a horse9

of another color, and then the question is did you look at the10

aging of the payables to make a determination whether that11

should influence your value analysis?12

THE WITNESS:  The aging of the payables --13

THE COURT:  If he starts -- if he starts building up14

his payables.  You look at his payable levels in 1999, 2000. 15

You look at it 2001, 2002, and if you begin to see the high16

slope of the aging of his payables, I would assume that as an17

insolvency accountant you would find that to be a major18

concern because now all he's doing is having the creditors19

bear the burden of his operating losses. 20

So he's just externalized his losses to his21

creditors.  He stretched out his payables, and now he has all22

these involuntary investors, namely those who extend him goods23

and services on a credit basis, and at some point in time it24

catches up and you can no longer stretch them any longer, and25
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they cut you off or they start collection actions, or you have1

a major liquidity crisis, correct?2

THE WITNESS:  All of those things are correct.3

THE COURT:  Okay.  So it's not a healthy sign for4

extended payables, is it?  So here you --5

THE WITNESS:  It may --6

THE COURT:  -- have extended receivables, extended7

payables on both ends.  Extended receivables means less cash8

flow.  Extended payables is simply a reflection that you --9

whatever collections you're making you need to invest in10

operations, and the way you do that is you're financing on the11

back of your unsecured creditors, and if that's the case,12

never mind early warning signals under article; isn't that13

something that should have a direct impact on how you value14

the financial soundness of this company, and if they're doing15

this, they're stretching out there receivables.  They're not16

collecting them.  They're stretching out their payables. 17

Those seem to me to combine in the direction of reducing the18

value of that company. 19

Here's a company that seems to be moving toward20

insolvency, and if that's the case, then I would begin to make21

adjustment downward for value, and if you didn't do that, why22

not?23

THE WITNESS:  Well, first of all, there's absolutely24

no evidence that the company was moving towards insolvency. 25



PELTZ - CROSS 218

The ability to generate cash flow from your assets can be a1

good thing or a bad thing.  Taken to its extreme, you can get2

to the scenario that you derived, but the fact that you can3

generate cash flow from your assets isn't of and by itself per4

se a bad thing.5

BY MR. STRUB: 6

Q. Mr. Peltz, though on this variable that you used, cash7

flow from operations, isn't it true that stretching out your8

creditors causes that number to go up?9

A. Again, yes, it does.10

Q. And isn't it true that when that number goes up, your11

indication of value goes up in your analysis?12

A. Yes.  Mathematically that's absolutely correct.13

Q. So if Addus increases -- well, let me put this another14

way.15

You did not do anything in your cash flow from operations16

to normalize the fact that in computing its cash flow, Addus17

increased its checks against future deposits by 800 percent,18

correct?19

A. I made no adjustment.  That's correct.20

Q. Okay.  Let me give you this hypothetical.21

THE COURT:  Well, explain to me, since the two of22

you know what you're talking about, what is this checks23

against future -- what is it, future receipts?24

MR. STRUB:  Yes, Judge.  That's on the --25
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THE WITNESS:  It's a bank -- a checking account1

overdraft.2

THE COURT:  Okay.  All right.3

MR. STRUB:  It's listed on page 64 of Exhibit 4. 4

It's --5

THE COURT:  Okay.  And what's the magnitude of this6

number in 2001 in the audited statements?7

THE WITNESS:  2 -- rounding up, 2.9 million against8

in 2000 it was 331,000.9

THE COURT:  In 2000 under 400,000.  In 2001 a 70010

percent increase.11

THE WITNESS:  800 I believe.12

THE COURT:  800 percent increase.  And that didn't13

trigger any warning signals to you --14

THE WITNESS:  I --15

THE COURT:  -- and you didn't make -- I mean, here's16

a company relying more and more and more on involuntary17

extensions of credit.  They're not paying under their credit18

terms.  They're overdrafting their accounts, and you say,19

therefore, we ought to increase the value of the company?20

THE WITNESS:  I -- you're miss --21

THE COURT:  I don't want to miss anything.  I'll let22

you explain it.  I thought I heard you, and I found that a23

little incredulous.24

THE WITNESS:  I came up with metrics to use25
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operating cash flow, which is to take 9.1 million times a1

multiple, and I reached that with a revenue multiple of2

valuation conclusion.  In its context, cash flow from3

operations takes away -- because it's empirically derived, it4

takes away all these issues about normalizing EBITDA where you5

have ranges of EBITDA from --6

THE COURT:  He's not talking about EBITDA.  He's7

simply saying --8

THE WITNESS:  But let me finish.9

THE COURT:  -- that if you are building up your10

payables, and you're slowing down on your collections, and11

you're overdrafting your accounts, that would seem to me to be12

a pretty clear indication of a company in distress, which13

therefore, would justify a discount on its value to potential14

acquirers, not an increase in its value, unless you think it's15

an increase in value to lay off your burdens on your unsecured16

creditors, go beyond your payment terms, and overdraft your17

accounts. 18

That's a very strange increase in valuation, but19

maybe that's what the standards in the profession tell me --20

THE WITNESS:  It --21

THE COURT:  -- even though it's counter-intuitive.22

THE WITNESS:  Remembering that I used a conservative23

control premium and an aggressive liquidity discount, I24

believe discounts are appropriately taken in the valuation25
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methodology employed.  My point is, to use $9.1 million as the1

cash flow times the multiple is reasonable in its context in a2

company where the argument was between 3.3 and $14 million is3

the normalized EBITDA going forward.  It is not an4

unreasonable approach.5

THE COURT:  3.3 to 14 million?6

THE WITNESS:  And my methodology reconciles with the7

guideline company Mr. Cimasi uses utilizing EBITDA.8

THE COURT:  Reconciles with Cimasi on what?9

THE WITNESS:  His guideline company approach10

utilizing EBITDA, the difference of course, being his choice11

of the lower quartile versus the median.12

THE COURT:  Okay.13

THE WITNESS:  I mean --14

THE COURT:  Well, maybe Mr. Cimasi should have paid15

more attention to the extended payables, the overdrafts, and16

the build up over 120-day receivables, and if he didn't, then17

maybe that goes to what weight we're going to give to his18

report, or whether it's even going to be admissible.19

In the words of my beloved and late father, two20

rights -- two wrongs don't make a right, not spelled with a W21

as in Wright. 22

So if you and Mr. Cimasi aren't taking into23

consideration the true financial condition of the company in24

terms of its cash flow from operations, then you're both25
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missing the boat, and that's all that I think Mr. Strub is1

trying to point out. 2

How can you guys write these valuation reports and3

blow off all of the negative signals?4

MR. STRUB:  Actually, I think there's more to it,5

Judge, that we're going to get to in just a second.6

BY MR. STRUB: 7

Q. Mr. Peltz, what was the amount of net cash provided by8

operating activities for Addus in 2000?9

A. 747,215.10

Q. Okay.  So from talking about the variable that you gave11

two-thirds of your weight to, it goes from $747,000 in 2000 to12

9.1 million in 2001.  Is that true?13

A. Yes.14

Q. So, and I understand that you have reasons that we talked15

about why you wouldn't -- you wouldn't use necessarily the16

same methodology, and we'll talk about that later, but isn't17

it true that if you were to apply your methodology, exactly18

the same methodology that you use to value Addus in 2000, that19

using your approach, the value of Addus would be approximately20

$5 million?21

A. I don't remember the number.  Obviously the difference22

between utilizing 747 and 9 million would create a23

dramatically different --24

THE COURT:  Well, let's call it 750 and use your25
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multiple, and we'll come up with a number, won't we?1

THE WITNESS:  Well, I can --2

THE COURT:  That's three-quarters of 750, right?  So3

that's --4

MR. STRUB:  Judge, I have a schedule that does this.5

 I wasn't sure if this was substance or for in voir dire. 6

Walking through this schedule, it takes his valuation and his7

methodology.8

THE COURT:  Well, I mean I can -- I'm not very good9

at it, but I can still do multiplication.  It's slow.10

MR. STRUB:  Judge, let me -- I'll give you this11

demonstrative, which I've already given to counsel a couple of12

weeks ago for Mr. Peltz, and this just -- all this does is13

show the effect of Mr. Peltz's calculations if you were to14

work backwards in time from 1998 to 2001.15

THE COURT:  Don't I get something like $9.9 million?16

 How close?17

MR. STRUB:  The top sheet is the number for 2001.18

THE COURT:  All right.  Where's the 2000 number?19

MR. STRUB:  Second sheet.  It says "CRO 2" at the20

bottom.  It's 5,506,000. 21

THE COURT:  Okay.  So I don't know how to multiply.22

MR. STRUB:  Well, no, Judge, it's because he has23

this -- you have to change -- you have to go back and get the24

number for revenue and apply his multiply for that too to get25
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the one-third weighting.1

THE COURT:  Okay.2

MR. STRUB:  He's got two-thirds, one-third, so you3

have to -- in fairness, you have to change everything.  You4

can't just change the net cash from operating activities.5

THE COURT:  The net cash from operations --6

MS. MURCH:  Judge, I just want to --7

THE COURT:  -- of 747,215 times --8

MR. STRUB:  Times the multiple for that year.9

THE COURT:  And it was 9.5, 9.1, 7.5, what was the10

multiple?11

MS. MURCH:  Judge, I'm going to object.  I think12

this is testimony for Mr. Peltz, not Mr. Strub.13

THE COURT:  I'm just trying to understand what he's14

doing here.15

MR. STRUB:  This would be -- this multiple -- Judge,16

what you'd have to do is look at his median number for the17

year 2000 --18

THE COURT:  Okay.19

MR. STRUB:  -- which was 8.87, and then multiply20

that by the cash flow from operations figure for 2000, which21

is $747,000.22

THE COURT:  Okay.  Now, that constitutes two-thirds23

of the number?24

MR. STRUB:  Correct, Judge.25
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THE COURT:  Okay.  And then for 2001?1

MR. STRUB:  And for 2001 you've got a median of 9.52

and cash flow from operations of 9,143,000.3

THE COURT:  Okay.4

MR. STRUB:  And that constitutes two-thirds of the5

number.6

THE COURT:  And what is that number?7

MR. STRUB:  Overall, the valuation is 77,675,000. 8

Of that, 54,288,000 is contributed from cash flow from9

operations.10

THE COURT:  Okay.  Does that sound about right, Mr.11

Peltz?12

THE WITNESS:  Yes.13

THE COURT:  Okay.  And so your concern, Mr. Strub,14

is what, that because it's been such a huge jump between 200015

and 2001 Mr. Peltz should have been more skeptical of the16

number or 2001 was just a banner year?17

MR. STRUB:  Well, Judge -- and Judge, what you have18

here, this goes backwards to -- we did the same thing for 199919

and 1998, and it's all summarized on the very last sheet.20

THE COURT:  I understand that, but again, the point21

is what?22

MR. STRUB:  All right.  Mr. --23

THE COURT:  Mr. Peltz says, "I saw 1999.  I saw24

2000.  I saw 2001.  The net cash flow continues to increase. 25
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I'm using the same multiples, the same weighting, and even1

though there's a remarkable increase in value, that's because2

one of the base numbers I'm using, in fact, the only number3

that changes is the net cash flow from operations, and if that4

continues to improve, and I'm still using the same multiples,5

yes, I'm going to get a much higher valuation because there's6

a direct correlation between his valuation and the only7

variable, namely net cash flow."8

So he's still using all -- everything else is being9

held constant, multiples and the only thing that changes is10

the base number.  He says, "Yes.  If you compute those, then11

you're going to go -- you're going to have -- if you have a12

dramatic increase in net cash flow from operations, assuming13

that's a reliable metric, then yes, you're going to have a14

tremendous increase in value," right, Mr. Peltz?15

THE WITNESS:  If that's the method you chose for16

both years, that would be exactly right.17

THE COURT:  Yes.  And isn't that what you did?  No?18

THE WITNESS:  I only did it in 2001.19

THE COURT:  Okay.20

THE WITNESS:  And I wouldn't necessarily do it for21

2000 that way.22

THE COURT:  Okay.23

BY MR. STRUB: 24

Q. But in 2000, Addus's financial performance was better25
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than it was in 2001.  Isn't that true?1

A. In 2000, yes.  Well, you know, that's an interesting2

question because you --3

Q. Well, let me just ask you --4

A. Well --5

Q. -- the question I asked you at your deposition, Mr.6

Peltz, and if you want to answer some way different --7

A. On a net basis, that's correct, just to make it8

straightforward.  Yes.  If you compare the net income of one9

year to the other, that's correct, but that doesn't factor in10

the issue of whether some of these adjustments belong in 2000,11

and reconciling all the years is my only point.12

Q. Okay.  Which is not something you did in any event,13

correct?14

A. I did not.  That's correct.15

Q. And just so the record is clear, and you're free to look16

at Exhibit 3, page 45 if you want to, Addus's net income in17

2000 was approximately $3 million?18

A. I remember that being about right.19

Q. And in 2001 Addus's net income was negative $7.9 million.20

 Is that correct? 21

A. Yes.22

THE COURT:  I'm sorry.  Negative what?23

MR. STRUB:  7.9 million.24

THE COURT:  What's the negative 7.9?25
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MR. STRUB:  That's Addus's net income for 2001.1

THE COURT:  Okay. 2

Q. Now, you --3

THE COURT:  Whys is the net income from 2001 such a4

large negative number compared for the net cash flow from5

operations for the same year?6

THE WITNESS:  It has a $13,400,000 reserve7

adjustment posted against it.8

THE COURT:  All right.  And you thought those were9

appropriate, and that you didn't have -- but if you have a10

negative number, net income, that doesn't cause you to11

hesitate because you're assuming these are all one-year non-12

reoccurring adjustments?13

THE WITNESS:  You get into the whole issue of14

recurring versus non-recurring.15

THE COURT:  But you stepped away from it?16

THE WITNESS:  Absolutely.17

THE COURT:  You simply assumed that it was non-18

recurrent?  For purposes of your analysis, did you simply say,19

"I look at it as non-recurrent?" because if it is recurrent20

then it's going to have some direct impact on your value21

analysis, isn't it, shouldn't it?22

THE WITNESS:  Again, in my methodology --23

THE COURT:  Yes.24

THE WITNESS:  -- I discounted the enterprise value25
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to revenue --1

THE COURT:  Okay.2

THE WITNESS:  -- as well as chose lower net numbers,3

if you will, for the control premium and illiquidity discount.4

 So I believe I've taken into account the uncertainty5

surrounding its performance in a reasonable way.6

THE COURT:  Taken into account, what was it?7

THE WITNESS:  The uncertainty surrounding its8

performance in a reasonable way.9

THE COURT:  Okay.  Even though those concepts are10

used for different purposes.  I mean, you testified that you11

calculated the control based upon certain considerations,12

liquidity and other considerations, but I don't see how that13

has anything to do with its financial performance.14

THE WITNESS:  Well, the --15

THE COURT:  You're making various discounts.  You've16

explained those discounts, but I don't see the correlation17

between those discounts, that part of the analysis and your18

jumping over and saying, "Well, that reflects the uncertainty19

in its financial performance." 20

THE WITNESS:  Weighting --21

THE COURT:  You know, a discount for control or lack22

of marketability for control has nothing to do with financial23

performance.  It's totally unrelated.  So when you say you24

took those into account, I don't see how you can take them25
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into account because there's no -- there's no applicability of1

some of those discounts to financial performance. 2

THE WITNESS:  My point is --3

THE COURT:  To use the much abused phrase, you're4

comparing apples and oranges.5

THE WITNESS:  My point is that had I had weighted6

the revenue multiple, use a heavier weighting, that that would7

have produced a greater -- a greater valuation, and overall my8

valuation assumptions I believe to be conservative.  That's my9

point.10

THE COURT:  Well, but you said you took these into11

consideration.  Whether it's conservative or liberal, if you12

take into consideration irrelevant variables, you can call it13

conservative, you can call it liberal, you can call it14

radical, but it still doesn't track.15

I mean, I assume that when you say "conservative,"16

that's a good thing.  There's something reassuring about a17

conservative approach that somehow is a closer approximation18

to reality, that a conservative approach is a better indicator19

of value than a liberal approach because you put certain20

coloration on those terms, right?21

THE WITNESS:  Yes.22

THE COURT:  Okay.  And if I determined that a23

conservative estimate was a bad thing, then you and I would24

come up with very different conclusions because maybe I don't25
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look at conservative estimates as particularly reliable1

because I just see these as fudge factors, whether you call2

them liberal or conservative.3

So you apply what's a conservative discount, pat4

yourself on the back for it because you think it's closer to5

reality, and I'm just trying to see whether there's any6

independent verifiability of your conservative7

characterizations.  Maybe it makes you feel good.  Maybe you8

think that that's consistent with what professionals doing9

valuation should do; they should err on the conservative side,10

but I'm trying to make a determination of reasonably11

equivalent value, and conservative assumptions, liberal12

assumptions, both are significant deviations from what may be13

the fact, and I'm still trying to get at the truth of value.14

So I heard you said "conservative."  You say you15

take them into consideration, yet you're talking about things16

that have no bearing on earnings, and so I don't understand17

the thrust of your analysis.  It seems to me flawed18

conceptually. 19

Just listen to what you've been telling me.  The20

discount for liquidity, that control premium, all those wash21

out under your analysis.  So you wipe them out, so you didn't22

take them into consideration.  You washed them out.  So they23

didn't come -- they didn't have any effect in your analysis.24

So I don't understand how you keep saying, "Well, I25
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took those into consideration.  We already washed them away,1

and I took those into consideration in a conservative manner."2

 I hear you, but I don't understand what you're telling me3

because I don't understand the operational meaning of your4

word, "conservative" or what does it mean for you to take5

something into consideration when you wash them out6

beforehand.7

If I wash out liquidity against control premium, and8

I end up with zero as a net balance, and then you tell me you9

take those into consideration during earnings, you took zero10

into consideration.  I don't know what that means to take zero11

into consideration.  You take something that doesn't exist or12

that you've factored out of the analysis, and say therefore,13

it's conservative. 14

That's, Mr. Peltz, that's just gibberish.  You know,15

you're talking nonsense unless I'm so far missing the boat,16

and you know, this isn't personal.  I'm just trying to listen17

to the logic of your analysis by someone who doesn't have an18

insider's view on this, doesn't purport to be a valuation19

expert.  I'm simply trying to make logical sense of what20

you're telling me, and I want it to be logical, but I keep21

finding illogic, and it just must be to my failure of22

perception because I don't have your advanced master of the23

art form.24

I'm willing to be guided by you folks as experts,25



PELTZ - CROSS 233

but you got to tell me that what you're doing is sound, and1

it's based upon peer review standards that have reached some2

level of uniform acceptance.3

Go ahead, Mr. Strub.4

MR. STRUB:  All right.5

BY MR. STRUB: 6

Q. Mr. Peltz, can you take a look, please at page two of7

Exhibit C of your report, Exhibit 213, page 3,277.8

THE COURT:  Page, what is that number?9

MR. STRUB:  It's Exhibit 213, page 3,277.10

THE COURT:  Okay. 11

Q. Just let me know when you're there, Mr. Peltz.12

THE COURT:  Excuse me.  Ms. Cronin, how you doing13

there?14

All right.  We've been going for a bit.  We'll be15

back here in ten minutes.16

MR. EARLY:  Judge, the only thing I'd remind you is17

we do have to finish at 5:00 tonight.18

THE COURT:  At 5:00?  Okay.  You're trying to catch19

planes on the way back?20

MR. EARLY:  Have no choice of connections that have21

to be made tonight.22

THE COURT:  Okay.  We'll, we're getting inclement23

weather.  I hope it's not going to cause you to have to circle24

the airport.  Have you checked to determine whether the25
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flights arriving and leaving at the appropriate times?1

MR. EARLY:  If you want to take two minutes right2

now, I can do that.3

THE COURT:  Okay.  Well, I'm going -- I'll give you4

the ten minutes.  It's just that, you know, I'm concerned5

about the weather forecast is showing, and I heard we were6

going to have very heavy rains this afternoon and evening, and7

if they're coming from the west, the midwest, I'm just hoping8

that you're not --9

MR. EARLY:  Let's just take five minutes now, Judge,10

and I'll ascertain that.  Thank you.11

(Off the record/On the record)12

THE COURT:  Okay.13

BY MR. STRUB: 14

Q. Mr. Peltz, we've seen the wide swings in results if we15

apply your methodology backwards in time using the variable16

that you chose to use.  Would the methodology that you used to17

value Addus in 2001, or as an indication of value I should say18

in 2001, that isn't a methodology you would use in 2000, is19

it?20

A. Probably not.  I mean, I haven't really made that21

determination, but it's unlikely on its face.22

Q. Okay.  And similarly, the methodology that you used as an23

indicator of value in 2001, that's not a methodology you would24

have used in 19-- to value Addus as of 1998?25
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A. Again, I haven't -- I haven't done the valuation or made1

that determination.  I would say it's unlikely.2

Q. It's also unlikely for 1999?3

A. Quite possibly.4

Q. Just so -- it's probably my poor question trying to5

shorthand it. 6

It is unlikely that if you were valuing -- getting an7

indicator of value for Addus as of 1999 that you would use the8

methodology that you used in this case for an indicator of9

value in Addus in 2001?10

A. I -- the answer is it's -- what I'm trying to say is it's11

unlikely I would use exactly the same methodology, yes.12

THE COURT:  And why is that?13

THE WITNESS:  Well, I mean, if you sort of '99 and14

2000, it was a completely different ballgame.  I mean, the HME15

issues were isolated, and you'd probably take a different tact16

 at valuing the company.  You'd have a different point of view17

of the company.18

THE COURT:  Okay.  And would you --19

THE WITNESS:  I mean, if we were litigating 2000 --20

THE COURT:  Would you apply the same analysis that21

you applied in 2001 to 2002, or are we going to have another22

discontinuity?23

THE WITNESS:  2002, I -- would I utilize it?  I24

don't know.  I have no idea.25
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THE COURT:  So this is good for one year only?1

THE WITNESS:  Well, that's what -- the work that I2

did.3

THE COURT:  Okay.  All right.  But --4

THE WITNESS:  I haven't said --5

THE COURT:  -- I would think that the methodology --6

THE WITNESS:  -- how would I do this --7

THE COURT:  -- continues irrespective of years once8

you get to a certain critical mass.  So if the company is too9

small, but it gets into this range in geography, and all the10

other things that you said were relevant to your selection of11

guideline companies, once it gets to that stage, and I would12

have thought that the methodology would apply to performance13

in 2002 of Addus because here we're talking about the value of14

Addus in the first quarter of 2002, and if it's continuing to15

increase its earnings a million dollars a month, and if we're16

talking about valuing the option at any time between February17

14th and August 31, we have a moving target, and the question18

is why wouldn't you use the same methodology?  And if you're19

saying, "That's exactly what I did, I used the same20

methodology for 2002.  They weren't discontinuous."21

I'm just trying to understand, were they continuous22

or discontinuous?  Was the methodology that you used for 200123

the methodology you used for 2002?24

THE WITNESS:  I only did one methodology utilizing25
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2001, period.  That's all I did.1

THE COURT:  Okay.  But then the question is would2

you have used the methodology for 2002 as a function of size,3

geography, revenues, I mean, the major variables that you4

looked at?   Those didn't change.5

THE WITNESS:  I may have.6

THE COURT:  May have.7

THE WITNESS:  But it doesn't mean, for example, what8

I'm saying is maybe you'd use the methodology and you'd change9

the weighting.  I mean, there's all kinds of things to10

consider.11

THE COURT:  Okay.  So we keep making adjustments of12

weights and other kinds of things depending upon your13

professional judgment, correct?14

THE WITNESS:  And -- but, no.  It's also facts and15

circumstances.  I mean, if you're looking at the end of 2002,16

the picture's much different than it is at the end of December17

of 2000.  In fact, it's dramatically different between those18

two years.19

THE COURT:  Bad, good, what, in terms of value?20

THE WITNESS:  Well --21

THE COURT:  Increased value or decreased value?22

THE WITNESS:  It's an interesting.  At 2 -- at23

December 2000 if you were looking at it from that point of24

view, you would say it was much better, but as --25
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THE COURT:  2002?1

THE WITNESS:  2000.2

THE COURT:  Okay.  Then I'm in 2001, that we have a3

value.  And then I asked you as of the end of 2002 what the4

valuation would be.  You said it was dramatically different,5

and I didn't know whether it was dramatically improved or6

dramatically reduced.7

THE WITNESS:  Well, as I recall, in I think it was8

2002, and this is off the top of my head, but they -- at some9

point they decide that HME has discontinued operation, and so10

you have the separation of discontinued from continuing11

operations.  So you'd have a different dynamic. 12

You know, at some point in there they start changing13

the characterization of the HME Division.14

THE COURT:  All right.  Do you know when, Mr. Strub,15

the financial statements started showing adjustments for16

discontinued operations?17

MR. STRUB:  I believe, Judge, that that was in the -18

- I'd have to check.  It was either 2002 or 2003 that they --19

THE WITNESS:  Yes.  It was one of those.  I don't20

remember specifically.21

MR. STRUB:  I'd have to go back and look.  It was22

one of the two.  There's a -- there is a note in the financial23

statements.  It's either in Exhibit 5 or Exhibit 6.24

THE WITNESS:  But my point is, as they're rethinking25
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their position, your valuing continuing operations versus1

discontinued.  I mean, the picture is different, and in some2

ways, you might say clearer.3

THE COURT:  Well, it may be different, but it's4

still the same methodologies.  The methods aren't changing,5

just their application results in different bottom lines.  The6

methodology should be the same. 7

You can't take a methodology and say it's good for8

this year and not for the year before, not for two years9

before, and not for the year after.  That means your10

methodology fluctuates so radically that I can't see that we11

have an accepted methodology.  We just have one year and you12

have a kind of ad hoc methodology based upon facts and13

circumstances, and your testimony is, "Since those facts and14

circumstances, I'm going to use a different methodology." 15

That doesn't make any sense to me.16

If you have standards of valuation, they should be17

consistent year through year.  The variables might change, but18

once you start playing games with weights, once you say, "Oh19

well, this year is two-thirds, next year is 50 percent, the20

third it's 33 percent," then all I'm doing is walking through21

the fudge factory because there's no objective validity to22

your adjustments.  It's just -- you call it a judgment call. 23

I'm trying to look for some objectivity here, and if you24

simply, "Well, it's all, you know, it's a wholistic analysis,"25
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W H O L I S T I C, or H O L I S T I C, depending on what your1

emphasis is.2

If every year is different and every year justifies3

a different methodology, a different weighting system between4

revenues and earnings, then I don't know what standards we5

have.  Whatever number you need to get to.6

THE WITNESS:  Well, I would say is valuation is7

always going to be trying to predict the future by looking in8

the rear view mirror.  There's no question about that, but9

part of looking at valuation is determining which methods are10

appropriate at which points in time.  That's part of the11

exercise you always go through, and my only point is --12

THE COURT:  I'm talking about --13

THE WITNESS:  -- I may or may not use the same14

methodology.  I haven't done a determination, but clearly the15

picture looks different from the rear view mirror to predict16

the future in any of those years.17

THE COURT:  Well, as the very sage Satchel Paige18

said, "Don't look behind you because he's catching up."19

MR. STRUB:  "Something may be gaining on you."20

THE COURT:  What's that?21

MR. STRUB: " Something may be gaining on you," or22

"someone may be gaining on you."23

THE COURT:  Yes.  "Something may be gaining on you."24

Yes.  Sorry. 25
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Okay.  I hear you, Mr. Peltz.1

You got a few more minutes of uninterrupted2

questions, Mr. Strub.  Enjoy yourself.3

MR. STRUB:  And just for the Court's -- the Court4

asked a question.  The discontinued operations are reflected5

in note five to Addus's 2003 financial statements.  It's6

Exhibit 6, pages 111 to 113, and just so the record is clear,7

Addus did restate its income, and it included losses from8

discounted -- from discontinued operations in its 2002, as9

part of a 2002 restatement.  That's also reflected in that10

same note five, so it's two periods, 2002, 2003, but it's in11

the 2003 financial statement.12

BY MR. STRUB: 13

Q. Mr. Peltz, we were talking about why this methodology14

works in 2001.  You reviewed all of Addus's financial15

statements from 1997 through 2002, haven't you?16

A. I believe that's correct.17

Q. Okay.  And you're aware that this net cash from operating18

activities, net cash provided by operating activities number19

that's the driving force for your valuation, is substantially20

higher in 2001 than it is in any other year for Addus.  Isn't21

that true?22

A. Yes.23

Q. In fact, it's somewhere on the magnitude of maybe 40024

percent higher than the highest number?25
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A. I don't -- significantly higher than other years.1

Q. Okay.  And so it's -- is it just a coincidence that the2

number that drives your valuation up was substantially higher3

in 2001, and that's the only year when you would apply this4

particular methodology?5

A. Coincidence?  No.6

THE COURT:  All right.  Go ahead.7

Q. You're not aware of any other approach or method that8

would be more appropriate for any of these other years, are9

you?10

A. Again, I haven't assessed it.11

Q. Now, you said that you chose not to perform an EBITDA12

calculation because you believe that your approach was more13

reliable, and that there was less controversy about the14

number, correct?15

A. Yes.16

Q. And that's because you contend that there's a dispute17

among the parties about what normalized or pro forma EBITDA18

is.  Isn't that true?19

A. Normalized, yes.20

Q. But EBITDA is an attempt to capture this net cash21

provided by operating activities, isn't it?22

A. It's an attempt to capture debt-free cash flows.23

Q. Well, didn't you testify if you looked at cash flow from24

operations and EBITDA is an attempt to capture cash flow from25
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operations?  Isn't that true?1

A. In a financial sense, in some sense, that's true, yes. 2

It's a -- it's sometimes used interchangeably as if it's cash3

flow in looking at the operations of a company, but it's4

clearly not.5

Q. Okay.  So now let's look at Exhibit 213, page 3,277, and6

if you're using your original report, it's going to be the7

second page behind Exhibit C.8

A. Where my report --9

Q. It's your -- it's your guideline company multiples table.10

A. Table.  Okay.11

Q. One of the other things that you said is that --12

A. I don't think I'm on the right spot.13

Q. It's your table --14

A. Not tab C, Exhibit C?15

Q. Exhibit C.16

A. Sorry.17

Q. It's the page right behind guideline company approach,18

behind your ultimate valuation spreadsheet, whatever you want19

to call it.  It looks like this.  It's got the boxes.20

A. Oh.  So it's C-1, second page, right?21

Q. Yes.  Unfortunately, I just have the trial exhibits and22

they say -- all it says --23

A. It's just your references confused me.  I'm sorry.24

Q. Exhibit 213, page 3,277.25
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A. Okay.1

Q. Okay.  Now, you were talking about this coefficient of2

variation.  Do you recall that?3

A. Yes.4

Q. And you said that one of the things that led you to use5

this net cash provided by operating activities is that the6

coefficient of variation for the -- for that number was very7

similar for 2001 to the coefficient of variation for EBITDA8

for 2001.  Is that correct? 9

A. Excluding Gentiva, that's correct.10

Q. Okay.  But you excluded Gentiva when you calculated the11

coefficient for EBITDA, but you included Gentiva when you12

calculated the coefficient for cash -- net cash flow provided13

by operating activities, correct?14

A. Yes.15

Q. Okay.  So you took it out of one side, but you left it in16

on the other?17

A. No.  I took it out in computing the coefficient of18

variation --19

Q. For EBITDA?20

A. -- because it was an outlier.21

Q. And you left it in when you calculated net cash flow22

provided by operating activities?23

A. That's correct.  That's in for operating cash flow.24

Q. Okay.  Now --25
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THE COURT:  You -- I'm sorry.  You took it out for1

what?  You included Gentiva from what, calculating the2

revenues?3

THE WITNESS:  If you look at enterprise value to4

EBITDA --5

THE COURT:  Yes. 6

THE WITNESS:  -- it's computed two ways.  It says,7

"year ending" is the first set of data boxes.8

THE COURT:  Yes.9

THE WITNESS:  And then over to the right it's10

excluding Gentiva.11

THE COURT:  Right.12

THE WITNESS:  If you go to Gentiva's -- Gentiva13

Health, which is the one, two, three, four, the fifth line14

down under the "year ending" column at the 12/01 --15

THE COURT:  Mm hmm.16

THE WITNESS:  -- you see that their enterprise value17

to EBITDA is a huge negative, 244.93.18

THE COURT:  Okay.19

THE WITNESS:  So I took out the outlier to then look20

at the coefficient of variation and compared it to enterprise21

value to cash flow from operations, and that does include22

Gentiva, and if you look at their cash flow multiple, it's not23

-- not only is it not an outlier, it's -- it actually would24

serve to reduce the multiple.25
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THE COURT:  Well, how do you reconcile those two1

differences?  I mean, you got Gentiva way outside the mean for2

calculating revenues, but when you look at cash flow, it's3

within the range, and so the question is what's the4

correlation between revenues and net cash flow, and the answer5

seems to be none or very little.6

THE WITNESS:  What's the correlation?  The --7

THE COURT:  You were doing revenues and then you8

were doing EBITDA, and now you're doing cash flows, and you9

throw out Gentiva you said when you calculate EBITDA, right?10

THE WITNESS:  In look at the coefficient of11

variation.12

THE COURT:  Yes.13

THE WITNESS:  Yes.14

THE COURT:  Okay.  I'm just trying to understand,15

when you're dealing with comparables and you got a very small16

data set, tossing Gentiva in and out at different times in the17

same analysis under different variables seems to be curious. 18

Maybe it's valid, but it sure sounds curious.  It looks like19

you're driving to the conclusion.  Gentiva gets in your way,20

you throw it out.  Gentiva's helpful, you include it in.21

THE WITNESS:  Well --22

THE COURT:  Same company, same performance,23

different -- different measures of economic activity, and24

we're trying to find out what justifies doing that.  Why don't25
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you just keep the same companies, throw out all of the1

calculations so that we know no matter what variable you're2

looking at, we're dealing with the same set of companies, and3

we're not going -- we're not switching the number of companies4

in the data set --5

THE WITNESS:  It --6

THE COURT:  -- from one calculation to another?7

THE WITNESS:  If you picture the EBITDA data on an a8

graph, you'd have these scattered -- you'd have these data9

points in a tight grouping with Gentiva way off somewhere, and10

so if you included Gentiva in looking at your coefficient of11

variation, you'd get a wildly skewed result, and so if you12

eliminate that one extreme outlier you come to a tightly13

grouped set of data.14

If you then go to enterprise value to cash flow from15

operations and you look at Gentiva, it's not a significant16

outlier on the cash flow metric.17

THE COURT:  I -- I hear these words --18

THE WITNESS:  And therefore, isn't harmful to your19

conclusion.20

THE COURT:  -- but I don't understand the validity21

of an approach in which you include a company for one set of22

calculations and exclude it for another.  It's either within23

your data set point of comparable companies or it's not.  It24

can't be in on one foot and out on the other and satisfy, it25
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seems to me, some objectivity.1

I can understand why when you start refining this2

data, Gentiva gets in the way, so you toss it out.  It's an3

outlier, but all we're doing is using different metrics,4

comparing the same companies during the same period of time,5

and if you start including Gentiva and excluding Gentiva in6

the same series of iterations, then it's going to look7

suspicious.  It's going to look like you keep massaging the8

numbers for each set of iterations.9

THE WITNESS:  It --10

THE COURT:  And maybe that's what experts do, but it11

doesn't seem to me to be at all within the measure of12

consistent approaches to the same small set of companies, and13

if you say it is consistent, we just throw out outliers, and14

it just happened that Gentiva is an outlier for one, and well15

within the range for the other, that's just happenstance.16

THE WITNESS:  Not only that, but if you threw17

Gentiva out of the cash flow, at the end of the day it would18

increase the median multiple.  I mean, it would increase the19

value.20

THE COURT:  Why don't we just throw out Gentiva from21

your data set all the way, and then see what the effect is?22

THE WITNESS:  It's only an outlier --23

THE COURT:  Just say Gentiva is deviant, period. 24

It's deviant on one significant variable by a very large25
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factor, so we're disqualifying Gentiva as a comparable1

company.  So let's toss out Gentiva once and for all, and we2

still have a number between 4 and 7.3

THE WITNESS:  I -- I understand what you're saying,4

and I don't mean to be argumentative.5

THE COURT:  You don't have to be argumentative.  You6

can tell me whatever you want, Mr. Peltz.  We've got five7

minutes to go.  You've been very respectful to the tribunal. 8

You may say whatever you like at this point in time.  I will9

not be offended.10

THE WITNESS:  Because -- all I'm saying is I11

understand why you would say that, but to me because Gentiva12

is not an outlier on that metric, it's not necessary to pull13

it out even though you're comparing the coefficient of14

variation without Gentiva to the coefficient of variation in15

cash flow from operations with Gentiva.16

It's only the fact that it's such as substantial17

outlier in that one metric that requires that it be taken out,18

and I don't think it dramatically skews the results.19

THE COURT:  Well, I guess you could calculate all20

these numbers throwing out Gentiva and see what comes out in21

the wash.22

THE WITNESS:  Oh, I mean, you can see that Gentiva23

is at the lower end, so if you --24

THE COURT:  I can't see anything.  All I'm looking25
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at is the numbers you produced.1

THE WITNESS:  Well, if you look at Gentiva --2

THE COURT:  And I see Gentiva as a Cheshire cat. 3

Sometimes it's smiling at me.  Other times it's disappeared. 4

I can't see it, and my only question is wouldn't experts want5

to use the same data set in doing these various compilations,6

and once you start qualifying a company and then disqualifying7

it, it begins to raise a question about the validity of your8

approach because it moves away from the concept of9

consistency, and that's just a conceptual override.10

You know, we don't talk about truth anymore.  All we11

do is talk about consistency.  That's the best we can get.  We12

talk about symmetries and consistencies and transparencies and13

perspicacity, but we're no longer talking about anything other14

than consistency.  That's a major test, consistency;15

consistency and approach.  That's what we expect as the most16

reliable basis for expert opinion or for philosophical truths.17

 That's as far -- that's as close as we're going to get.18

If we get consistency, we probably reached our19

target.  More than that the data won't support.  More than20

that, the world won't support, but with that philosophical21

ending, it's now 5:00 o'clock.  Mr. Early has to get going. 22

Mr. Peltz has to get going.23

I assume you're all on the same plane or not?24

MR. EARLY:  No.25
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THE COURT:  You're taking the 9:00 o'clock back?1

MR. EARLY:  No.  We fly discount.  We fly Southwest.2

THE COURT:  Hmm.  And you're flying first class?3

THE WITNESS:  First class Southwest, Judge. 4

THE COURT:  Yes5

THE WITNESS:  You get an extra bag of peanuts.6

THE COURT:  All right.  Mr. -- you look a little7

frustrated, Mr. Strub.8

MR. STRUB:  No, Judge.  No.9

THE COURT:  Okay.  How much more did you think you10

were going to need?11

MR. STRUB:  I want to go back and look at my notes.12

 I don't think it's going to be a substantial amount of13

additional time, Judge. 14

THE COURT:  Okay.15

MR. EARLY:  Judge, we're also working between us to16

see if we can make some further stipulations that will17

expedite matters as well.18

THE COURT:  Fine.  I mean, because I'm getting to19

the point now where I just want to hear oral arguments on this20

issue under the motion in limine, now that we've done enough21

of a voir dire and while we don't -- you know, I'd love to22

think that we have all the time in the world, but we don't.23

I thought Mr. Steinberg said that he only had one24

day left.  So you'll get back to me during the week.  Maybe we25
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can do it by telephone conference.1

Mr. Peltz, I don't want to drag you out here again,2

but --3

MR. STEINBERG:  We're set for Friday, right, Judge,4

just so that we --5

THE COURT:  I guess we're set for Friday.  Check in6

on Wednesday to see if we're going to forward on Friday. 7

Okay?  I have you booked.8

Off the record.9

10

*               *               *11
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